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Deposit Corporate Funds Officer’s Individual 
Account 


deposit his personal account drafts, payable him 
such officer, will not, the absence bad faith, respon- 
sible the corporation the event that the officer appro- 
priates the proceeds his own use. 

This was decided the Court Civil Appeals Texas 
the case Quanah, Acme Pacific Ry. Co. Wichita 
State Bank Trust Co., Rep. (2d) 170. 

appeared this case that the plaintiff railroad com- 
pany had its employ treasurer and auditor the name 
Hawkins. was one his duties collect money due 
the railroad company and deposit the company’s 
depositary bank. various occasions, during period 
about six years, caused the bank issue him bills 
exchange (or bankers’ drafts) payable him treasurer. 
These drafts deposited the defendant bank 
individual account, later withdrawing the money and applying 
his own purposes. amount thus taken aggregated 
more than $63,000.00 

The railroad company sued the bank for this amount. 
The theory the company was that the facts put the bank 
upon notice that the treasurer was dealing with the company’s 
money unauthorized manner and that the bank was, 
therefore, liable for the amount taken the treasurer. The 
court held, however, that the facts did not establish that the 
bank had acted bad faith had knowingly aided the 
treasurer the misapplication the funds, and that, accord- 
ingly, the bank was not liable. 

The court bases its decision largely the case Bischoff 
Yorkville Bank, Y., 112 Rep. 759, case 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §388. 
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which was held that bank does become liable permitting 
executor deposit estate funds his individual account, 
where the executor subsequently uses the money for himself, 
unless the bank has knowledge what going some 
way participates the transaction, where allows the 
executor pay individual debt the bank out the 
deposit. The following paragraphs are quoted from the 
opinion: 


The real question here whether not allegations the deposit 
the proceeds these Hawkins his personal account and 
their subsequent withdrawal him, along with the other circum- 
stances mentioned, sufficiently aver notice the bank intended 
embezzlement such funds him. Or, stated otherwise, all the 
facts and circumstances alleged show that the bank acted bad 
faith knowingly aided Hawkins the misapplication the funds 
described the petition. yes, cause action was alleged. 
no, the court’s action sustaining the general demurrer was 
correct. The solution this question turns, our opinion, upon 
the effect given the act appellee crediting the personal 
account Hawkins with the proceeds the aforesaid bills 
exchange, which knew was not his property, and thereafter honor- 
ing his personal checks for the proceeds same. the overwhelm- 
ing weight authority established that such facts, standing 
alone, neither constitute the bank participant the wrongful 
conversion the depositor such funds nor notice intended 
misappropriation thereof him. ‘See extensive notes Empire 

The general principles law which, our opinion, control the 
disposition the question under discussion have been clearly 
stated the case Bischoff Yorkville Bank, 218 106, 112 
759, 760, 1916F, 1059, that here copiously quote 
from it: 

“The transfer the funds the estate and the crediting 
them the defendant Poggenburg, his individual account, did 
not overpass the legal right the executor the defendant. The 
method was unwise and hazardous; did not, however, and 

fiduciary may legally deposit the trust funds bank 
his individual account and credit. Knowledge the part the 
bank the nature the funds received and credited does not affect 
the character the act. The bank has the right presume that 
the fiduciary will apply the funds their proper purposes under 
the trust. There are judicial decisions, cases which the fiduciary 
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has converted the funds, which hold the contrary. United States 
Fidelity Guaranty Co. People’s Bank, 127 Tenn. 720, 157 

414; Bank Hickory McPherson, 102 Miss. 852, So. 934. The 

rule stated is, however, established this and other jurisdic- 

tions, the decisions hereinafter cited will disclose, and accords with 

reason. 

“The acts the executor and the defendant depositing and 
crediting the individual account Poggenburg the proceeds the 
checks did not affect the character the trust funds. The form 
each check, which the defendant was payee, imported the ownership 
the moneys represented them the executor, and informed the 
defendant that Poggenburg was depositing with moneys which were 
not his and were the executor’s. Squire Ordemann, 194 394, 
Cohnfeld Tanenbaum, 176 126, Am. St. Rep. 653, 
defendant knew all times that the credits created 
the deposits those moneys, through the checks the executor, 
were equitably assets the estate and owned the executor. Trust 
funds not lose their character such being deposited 
bank for the individual credit and account the person who 
trustee. may stated general principle that money 
deposited bank was held the depositor fiduciary capacity, 
its character not changed being placed his credit his 
individual bank account. Van Alen American Nat. Bank, 
Union Stock Yards Nat. Bank Gillespie, 137 411, 
Ed. 724, Ct. 118; Central Nat. Bank Connecticut Mut. 
Ins. Co., 104 54, Ed. 693; Roca Byrne, 145 
182, Am. St. Rep. 599, 812. 

“Inasmuch the defendant knew that the credits 
created the proceeds the checks were fiduciary character 
and were equitably owned the executor, had not the right 
participate diversion them from the estate the proper 
purposes under the will. Its participation diversion them 
would result from either (a) acquiring advantage benefit 
directly through from the diversion, (b) joining diversion, 
which was not interested, with actual notice knowledge that 
the diversion was intended was being executed, and thereby becom- 
ing privy it. Ward City Trust Co., 192 61, 
585; Squire Ordemann, 194 394, Union Stock 
Yards Nat. Bank Gillespie, 411, Ed. 724, 
Ct. 118; Central Nat. Bank Connecticut Mut. Ins. Co., 104 
54, Ed. 693; Allen Puritan Trust Co., 211 Mass. 409, 

bank does not become privy misappropriation merely 
paying honoring the checks depositor drawn upon his indi- 
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vidual account which there are, the knowledge the bank, 
credits created deposits trust funds. The law does not 
require the bank, under such facts, assume the hazard correctly 
reading each check the purpose the drawer, or, being ignorant 
the purpose, dishonor the check. The presumption is, and after 
the deposits are made remains until annulled adequate notice 
knowledge, that the depositor would preserve lawfully apply the 
trust funds. The contract, arising implication law, from 
general deposit moneys bank is, that the bank will, whenever 
required, pay the moneys such sums and such persons the 
depositor shall direct and designate. Although the depositor 
drawing checks which the bank may surmise suspect are for his 
personal benefit, bound presume, the absence adequate 
notice the contrary, that they are properly and lawfully drawn.” 

Justice Cardozo, now United States Supreme Court Justice, 
participated this decision. 


may pointed out, however, that there are number 
decisions which has been held that there distinction 
between deposit corporate official and one fiduciary 
such executor, administrator trustee. 

has been repeatedly held, for instance, that bank 
which permits officer agent corporation deposit 
his personal account checks payable the corporation will 
liable for any amount withdrawn and wrongfully used 
the officer agent, even though the bank acted with perfect 
good faith. 

decidedly not safe practice for bank permit 
either agent fiduciary deposit his own account 
funds held him his representative capacity. 


Forged Draft Against Savings Department 
National Bank 


There rule the effect that savings bank not 
liable making payments forged draft receipt 
person possession the pass-book the depositor whose 
name forged unless the bank fails exercise ordinary care. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1275. 
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This rule applies, however, only mutual savings banks. 
will not apply favor the savings department 
national bank, even though the bank has rule the effect 
that “possession the pass-book shall sufficient authority 
the bank warrant any deposit payment made and 
entered therein.” This was decided the Supreme Court 
Nebraska, Hernandez First National Bank Omaha, 
249 Rep. 592. 

There obvious distinction between mutual savings 
bank and the savings department national other com- 
mercial bank. the mutual savings bank, the depositors 
are the bank and the trustees and officers are their agents for 
receiving and loaning their money. The profits belong the 
depositors even though the dividend rate limited statute 
and the accumulation surplus required. commercial 
bank belongs its stockholders. relation between the 
depositor and such bank that debtor and creditor. 
The bank affected public interest and public policy 
will not permit contract against liability for the negli- 
gence its officers and agents. 

The facts the present case show that the plaintiff, 
Hernandez, was Mexican with very limited knowledge 
the English language. wished start savings 
account and appealed for help Mrs. Secord, welfare 
worker among his countrymen the city Omaha. She 
attended the business opening account for the plain- 
tiff the savings department the defendant national bank 
and thereafter made deposits for him from time time until 
his amounted $4,460.28. 

About that time, she obtained permanent possession the 
plaintiff’s pass-book the representation that its safety 
would thereby promoted. Then, violation the con- 
fidence placed her the plaintiff, she made series 
withdrawals from the account upon forged receipts. When 
the sums withdrawn her aggregated $3,882.31, she aban- 
doned her welfare work and absconded. When the plaintiff 
discovered the fraud that had been practiced upon him, 
brought this action against the bank recover the amount 
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wrongfully taken Mrs. Secord. The bank, for defense, 
relied upon the savings bank rule above referred hold- 
ing that this rule did not apply account the savings 
department national bank, the court said: 


The bank contends that by-law savings bank that will 
stand exonerated for any payment which makes upon presentation 
of, and entry in, depositor’s pass-book, all events where the 
person presenting the pass-book rightfully possession 
valid regulation; further, that such the legal effect the 
rule printed plaintiff’s pass-book, and its terms, view the 
facts this case, afford the bank complete defense this 
action. 

obvious, however, that, while are here concerned with 
“savings account,” the “savings department” the defendant bank 
may not considered “savings bank.” savings bank, “the 
depositors are the bank, the trustees and officers are their agents for 
receiving and loaning their money; and the profits belong the 
depositors, even though statute limits the rate dividends payable 
the bank and provides for the accumulation surplus 
contingent fund.” Morse, Banks and Banking (6th Ed.) 1288. 
See, also 851. Neither the name “savings department” 
any force determining the legal relations the parties this 
litigation. 

stockholders’ bank, where the capital owned the shareholders, 
the name will amount nothing (unless produces actual harm 
depositor misleading him without his and such bank 
deposit creates the relation debtor and creditor, and the deposi- 
tor has lien trust the bonds which the money deposits 
invested, the case savings bank, even though the bank 
officers promise hold the bonds for his benefit; such lien can only 
created mortgage pledge. by-law authorizing savings 
deposit withdrawn after giving due notice, without regard 
the condition the investment the time, indicates that the depositor 
has trust the investment; otherwise would have await the 
maturity the note which his money loaned.” Morse, Banks 
and Banking (6th Ed.) 1921. 

deposit funds the savings department national bank, 
upon agreement for repayment with interest stipulated rate, 
creates the relation debtor and creditor between the depositor and 
the bank, and not that trustee and cestui que trust.” State 
851. The defendant therefore not deemed “savings bank,” 
and while having savings accounts, not carrying “savings 
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bank” business the true sense that term. State People’s 

may conceded that the defendant, national bank, 
statute vested with the power “to make contracts, prescribe, 
its board directors, by-laws regulating the manner which 
its stock shall transferred its property transferred, its general 
business conducted, and the privileges granted law exercised 
and enjoyed, exercise all such incidental powers shall 
deposits,” Mason’s Code, Ann., 597 (1% USCA 24). 
While the statute quoted, for the purpose this case, may 
deemed confer ample power the defendant adopt the rule 
which relies, and enter into the contract here suit, still other 
provisions specify that this bank shall hold and maintain with the 
federal reserve bank actual net balance equal to, and not less 
than, “named” per centum the aggregate amount deposits, 
which “savings accounts” are part. Mason’s Code, Ann. 
645 (12 USCA 462). laws, not require segregation 
such savings deposits, either for identification, safe-keeping, 
for investment. The contract suit therefore not deemed 
the contract savings bank, but rather the contract 
bank, and the fundamental relation created thereby solely the 
relation debtor and creditor. 

“The difference between the two systems outlined above 
should constantly borne mind, they account for some 
the apparent inconsistencies and conflicts the authorities.” 
852. 

national bank, defendant subject the well-settled 
general rule: bank bound know the signatures its deposi- 
tors, and the payment forged check, however skilfully executed, 
cannot debited against the depositor wholly free from 
neglect fault. And makes difference that the forgery was 
committed confidential clerk the depositor, who his position 
had unusual facilities for perpetrating the fraud and imposing the 
forged paper upon the bank.” 546, 174. See, also, 
683. 

So, too, universal custom banks require written 
order for the payment depositor’s funds. Indeed, oral 
demand for repayment insufficient. 673. 

Custom, however, also recognizes formal receipt duly executed 
the drawer and accepted the drawee bank, appropriate 
substitute for technical check between these parties. the 
present case all payments controversy were admittedly made upon 
forged receipts. the rule above quoted controlling 
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here, unless the “by-laws, rules and regulations” which plaintiff 
agreed writing secure immunity for defendant. 

Furthermore, are dealing with business affected public 
interest, carried for public purpose for the promotion public 
good. State Nebraska State Bank, 124 Neb. 449, 247 31. 
would seem against public policy permit bank under these 
circumstances contract against liability for the negligence its 
officers and agents. 491; Zuplkoff Charleston Nat. Bank, 

view the evidence entirety, this court inclined 
the view that the depositor’s contract with the defendant bank 
the instant case embraced substance, not only the rule heretofore 
quoted, but also the further provision that withdrawal should 
made save and except connection with the presentation 
the pass-book, accompanied valid “savings department receipt” 
which the genuine authorized signature the depositor was 
affixed. 

The adoption these “rules” the formal action the board 
directors this institution not shown. Neither does the 
evidence contain the “by-laws” and “regulations” which, together 
with the “Rules Governing the Savings Department First National 
Bank Omaha,” plaintiff “agreed to” executing the “signature 
card.” The words quoted imply the existence what the bill 
exceptions does not include, and the absence which not explained. 

are not suggesting that the presence this evidence indis- 
pensable view the condition the present record, but are 
calling attention the fact that this court limited, part 
least, secondary evidence determine the real contract between 
the parties. 

But even assume that are here dealing with 
bank” the true sense that term, that under the facts 
this case the “savings bank rule” applicable and controlling, still 
the defendant may not relieved from 

“By-laws savings bank, which require the presentation the 
deposit book, due notice the bank case the loss the 
book, conditions precedent payment the depositor, upon 
his written order, are reasonable conditions and become part 
the contract between the bank and the depositor, when brought 
the notice the latter. 

such case the bank makes payment presentation 
the deposit book pass-books, not the depositor person, 
but upon what purports written order him and which turns 
out forgery, the bank least bound act good faith 
and exercise reasonable care with the view avoid payment 
person who not lawfully entitled receive payment; and, 
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such case does not act good faith and exercise reasonable 
care, will liable pay again the rightful owner the 
Hough Avenue Savings Banking Co. Andersson, 
Ohio St. 341, 498, (N.S.) 431, 125 Am. 
St. Rep. 707, Ann. Cas. 479. 

rule savings bank that the institution will not respon- 
sible for loss sustained payment stranger, when the depositor 
has not given notice loss his book, since the officers the 
institution may unable identify every depositor transacting 
business the bank, does not relieve the officers the bank from 
the exercise reasonable care protect the interests the deposi- 
tor, and prevent loss him payment person not entitled 
Ladd Augusta Savings Bank, Me. 510, 1012, 
288. 

by-law savings-bank, that will not responsible for 
loss sustained the payment book presentation when the 
depositor has not given notice his book’s being lost stolen, does 
not relieve the bank from the duty exercising good faith and due 
care.” Brown Merrimack River Savings Bank, 549, 
336, Am. St. Rep. 

Thus, the authorities generally support the proposition that, 
action depositor against savings bank forged with- 
drawal slips, the negligence the depositor the manner 
handling the pass-book not involved; the issue being whether 
not the bank exercised reasonable care and diligence paying out 
the money forged withdrawal slips one other than the real 
depositor. 708, 340; Brown Merrimack River Sav- 
ings Bank, 549, 336, Am. St. Rep. 700; Chase 
Waterbury Savings Bank, Conn. 295, 37, 329, 
Ann. Cas. 96. 


Bank Administrator Liable Holding Stocks for 
Rising Market 


administrator, who refuses dispose speculative 
securities belonging the estate, the demand pre- 
ferred distributee, will surcharged with the value the 
securities the date the demand, notwithstanding that 
others who held secondary claims against the estate insisted 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §470. 
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that the securities held the expectation rising 
market. 

Pennsylvania Supreme Court decision, Mellier’s 
167 Atl. Rep. 358, trust company, which was acting 
administrator the estate there involved, was surcharged 
with the sum $18,260.18 for violating this well fixed rule 
law. 

The facts showed that, the date the decedent’s death, 
June 1930, the gross estate consisted speculative 
securities, then valued $207,916.01. 

The decedent was survived widow, son and 
daughter. There was also Mrs. Wallace, whom the court 
refers “putative widow.” Mrs. Wallace took out letters 
administration and her right was challenged 
the widow and children. Negotiations resulted agree- 
ment whereby Mrs. Wallace resigned administratrix and 
trust company was appointed her stead. The agreement 
provided that Mrs. Wallace should paid $21,000 full 
satisfaction all her claims against the estate four monthly 
installments, the last falling due January 24, 1931. The 
widow and children assigned much their distributive 
shares might required meet the payments Mrs. 
Wallace. 

Some the securities were deposited with broker 
security for margin account and others with bank 
security for loan. two parties took care them- 
selves selling enough the securities held them 
secure their respective loans. 

There was rapidly falling market during the period 
after the decedent’s death and November 1930, the net 
value the estate had shrunk $18,949.46. the mean- 
time, October 24, the attorneys for the widow and children 
called the attorney for Mrs. Wallace discuss the decline 
the value the securities. 'The former declared that they 
did want liquidation that time because there would not 
much left for their clients. Mrs. Wallace’s attorney naturally 
insisted that the estate kept placed condition 
pay his client’s claim. went see the trust officer the 
administrator. the trial testified that the trust officer 


THE BANKING LAW JOURNAL 927 


said that “he realized was the duty the administrator 
convert.” witness replied: all asking you 
do.” The attorneys for the widow and children continued 
counsel delay but, November the attorney for Mrs. 
Wallace wrote the trust company follows: 


view constantly descending trend the market value 
the securities comprising the estate, leaving this time, however, 
sufficient the estate pay the amounts due Mrs. Wallace, our 
client, under the aforementioned agreement the one Septem- 
ber 24, 1930), together with all debts, costs and charges, are 
under the necessity notifying you that our client will hold you 
liable for any loss her occasioned your failure maintain 
the net value the estate sufficient pay her distributive share 
full and will expect you maintain said value liquidation 
the assets necessary. 


The stocks were finally disposed for comparatively 
small sum. surcharging the trust company amount 
excess $18,000 the court wrote the duties admin- 
istrator follows: 


Judge Henderson the court below said his adjudication: 
“Its [i. the plain duty was prompt conversion 
the assets. This was demanded the two large creditors, and 
they were position enforce their demands they were accorded 
such conversion saved them from any loss. Not with the 
preferred distributee—Mrs. Wallace. She had similar means 
enforcing her demands, and counsel for the accountant (the trust 
company) urges that she and the children who took what was left, 
were equally the object its concern. cannot agree that they were 
“equally” such object. her assignment Mrs. Wallace had 
preference and her demand was the voice all.” 

“The primary duty the accountant was preserve the assets, 
not endeavor increase them. When Mr. Melvin 
for the children demurred prompt sale because his clients would 
get little, the accountant should have recognized his right take 
kind upon his clients advancing the cash pay Mrs. Wallace.” 

The question this case comes down this: preferred dis- 
tributee demands that the corporate administrator sell the securities 
intrusted that the preferred distributee’s share the estate 
may paid her. secondary distributees insist that the 
securities held that when the market rises, they may yield 
sufficient take care their distributive share the estate also. 
What the legal duty the administrator under these circumstances? 
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Appellant (the trust company) concedes that “if creditors 
demand immediate liquidation estate, if, after all creditors 
have been paid, all parties interest demand sale, certainly 
the duty the administrator heed this demand and act with 
reasonable promptness,” but appellant contends that this case 
the administrator was under obligation heed the demand 
Mrs. Wallace, the preferred distributee. 

the case before us, the widow and the son and daughter the 
decedent, express agreement, gave Mrs. Wallace’s claim against 
the estate preference over theirs. They authorized the payment 
$21,000 cash Mrs. Wallace out the estate, the date 
specified, “earlier the condition the assets the estate 
conveniently permit” and they “assigned and transferred” her 
“such portion their distributive shares may necessary 
meet the payments herein provided for.” was equivalent their 
saying Mrs. Wallace: “Your claim against this estate para- 
mount ours.” being the fact, the voice Mrs. Wallace while 
perhaps not “the voice all” (as the court below said was) was 
certainly the voice paramount authority. the 
estate she outranked the widow and the children, the latter three 
persons having conferred for valuable consideration this higher 
rank upon her, and, therefore, the administrator was bound obey 
the command this superior beneficiary distributee exactly the 
same way would have had obey the commands all the 
distributees all had been equal rank and all had joined the 
demand for the sales the securities. When Mrs. Wallace ordered 
the sale the securities, they were then sufficient value satisfy 
her demand; refusing sell the hopes later rising 
market, the administrator was effect gambling with her money 
gain something for the claimants secondary rank. This could 
not except his own risk. 

not case where administrator executor can 
exercise his own discretion when there were authoritative demands 
made upon him that sell the securities estate, when 
there were conflicting demands distributees equal rank. This 
case demand upon the administrator person who had been 
given the status superior cestui que trust the express agree- 
ment all the other cestuis que trustent. When these other cestuis, 
the widow and the children, insisted that the administrator 
should not sell these securities, which the then market price would 
yield only sum far short the widow’s and children’s earlier 
expectations, but should hold them for hoped-for rising market, 
the obvious duty the administrator was offer the securities 
these distributees sum sufficient meet the claim Mrs. 
Wallace, and let them assume the risks speculative market. 
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This did not do, but cast upon Mrs. Wallace exclusively “the 
hazard the die.” 

Shinn’s Estate, 166 Pa. 121, 1026, 1030, Am. St. Rep. 
656. this case decedent owned lease iron ore property 
which had invested large sum money. ‘The undertaking was 
hazardous nature. The ore was uncertain, both quantity 
and quality, and the cost production was not known with even 
proximate certainty. The value the ore when ready for the 
furnace was certain subject the wide fluctuations the iron 
market. The administrator, without consultation with creditors, and 
with cautionary order from the court, and simply upon the advice 
the next kin, whose only hope for share the estate was 
the preservation the lease, expended large amount the 
money the estate upon the leasehold. The business proved 
failure and large sum was lost the estate. that case this 
court said opinion Mr. Justice Dean 130 166 Pa., 
1026, 1030): “Joseph and John Shinn, next kin, 
examined the property, and they advised him [the administrator] 
proved successful, there would surplus them (the next 
kin); unsuccessful, they were worse off, the loss would 
fall upon the creditors. Yet the administrator took the creditors’ 
money, and invested wild speculation. might almost 
safely have invested stocks the prospect rise. This was 
not ordinary business sagacity prudent management.” 

Appeal Matthews, Conn. 654, 694, 100 Am. St. Rep. 
1017 (Supreme Court Errors Connecticut). this case 
administrator carried the name the estate, speculative stock 
accounts margin. Whatever the brokers required was obtained 
sales stock. The widow and three heirs consented all times 
the carrying this speculative account the administrator 
but the end January, 1893, another heir withdrew her approval. 
was held that the administrator was liable the latter heir for 
the resulting losses after January 31, 1893. The Supreme Court 
Connecticut said (page 697 A., Conn. 654): “All the 
property the estate, including these securities, was certain 
sense trust fund the hands the administrators. The 
administrators had full knowledge that part that fund was 
subject the great hazards the business stock speculation. 
was clearly their duty not carry the speculative accounts 
for speculative gains, but settle those accounts reasonable 
time, and thereby withdraw the securities from the perilous business 
which they found them pledged. administrator executor, 
the absence authority therefor, not permitted use any part 
the estate trade manufacturing stock speculation, 
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other business venture whereby the trust fund put hazard; 
and the doing them any these things has generally been 
regarded breach trust, rendering them personally liable for 
resulting losses, while incapable sharing accruing gains. 
The administrators carried these accounts along speculative 
accounts, for speculative purposes, the hope gains purely 
speculative and problematical. doing they clearly deviated 
from the strict line their duty. They conducted the business 
stock speculation good faith and with ordinary care and 
prudence. But the law forbade them enter upon continue 
that business, and, when charged with disobeying the law, 
answer say that the forbidden thing was done good faith and 
with ordinary care and prudence. For loss resulting from this 
breach duty the administrators are accountable the widow and 
heirs, unless the acts which caused the loss were done with the consent 
and allowance the widow and heirs.” 

also complains that the accountant this case was 
surcharged with the value the securities belonging the estate 
the date November 1930, the theory that appellant 
had acted immediately when requested Mrs. Wallace, 
could have converted these securities into cash and paid her the 
amount the surcharge addition the amount which she will 
receive. the contention appellant that Mrs. Wallace offered 
evidence whatever that the securities, any them, could, after 
her demand, have been converted into cash before November 6th. 

answer that the record shows that counsel respectively for 
Mrs. Wallace and for the administrator entered into “stipulation 
the market value the assets the estate November 
1930.” ‘market value’ property the price which the 
property will bring fair market after fair and reasonable efforts 
have been made find purchaser who will give the highest price 
for it. .The word ‘market’ conveys the idea selling, and the 
‘market value,’ would seem follow, the selling value. the 
price which article will bring when offered for sale the 
market.” Words and Phrases, First Series, page 4383. 

The parties having agreed what “the market value” these 
securities was November 1930, follows that the court below 
was justified finding the factor market value this agreement 
and basing the amount surcharge thereon, for the date covered 
this agreement was the date the attorney for Mrs. Wallace gave 
explicit written notice the administrator liquidate these securi- 
ties before they should shrink value insufficient pay Mrs. 
Wallace’s distributive share full. was, therefore, that date 
that the administrator failed its duty disobeying the order 
the one distributee whose fiat this matter was “law.” 
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The Rights the United States Upon Paying 
Interest Home Loan Bonds 


Homer Cummings, Attorney General the United 
States, has rendered opinion the rights the United 
States upon paying interest the bonds the Home 
Owners’ Loan Corporation pursuant provisions the 
Home Owners’ Loan Act 1933. 

Mr. Cummings holds that the United States not entitled 
preference over the holders the bonds and that 
not entitled payment parity with the bondholders, but 
that entitled payment interest advanced the 
bonds only after the claims the bondholders have been paid 
full. The opinion was rendered under date October 26. 

The question submitted the Attorney General reads 
follows: 


the United States pays interest the bonds Home Onwers’ 
Loan Corporation under its guaranty such interest, will the 
United States entitled preference for sums paid over the 
holders bonds the Corporation, will parity with 
the bondholders, will its claim inferior that the bond- 


Section (c) the Act provides that the bonds shall 
“fully and unconditionally guaranteed interest only 
the United States, and such guaranty shall expressed 
the face thereof.” 

This Section further provides: 


the event that the Corporation shall unable pay upon 
demand, when due, the interest any such bonds, the Secretary 
the Treasury shall pay the Corporation the amount such inter- 
est, which hereby authorized appropriated out any money 
the Treasury not otherwise appropriated, and the Corporation 
shall pay the amount such interest the holders the bonds. 
Upon the payment such interest the Secretary the Treasury 
the amount paid shall become obligation the United States 
the Corporation and shall bear interest the same rate that 
borne the bonds upon which the interest has been paid. 


After referring these provisions the law, the opinion 
continues: 
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With these provisions the statute view will convenient 
consider separately the questions submitted. far the ques- 
tion priority concerned, have doubt that the United States 
will not entitled preference over the holders bonds the 
Home Owners’ Loan Corporation account interest advanced 
under its guarantee. This conclusion required because the guar- 
antee the United States would almost wholly illusory the 
payments gave the United States claim against the assets the 
Corporation which must satisfied before the bondholders could 
paid. course obvious the face the legislation that the 
purpose Congress was increase the marketability the bonds 
and not impair them; and this result would plainly not reached 
the United States was receive prior payment account 
advances interest. The statute provides that the interest the 
bonds “fully and unconditionally guaranteed” the United States. 
payment interest made subject the condition that was 
repaid before the bondholders received anything their principal 
would certainly not full and unconditional payment within the 
meaning the statute. 

Whatever right the United States may have priority does not 
depend upon sovereign prerogative but exists only when express pro- 
vision made for statute. United States Bank North 
Carolina, Peters 29, 35; Price United States, 269 492, 
499-500. The only statute providing for priority payment the 
United States debts (other than taxes) the general provision 
contained Section 3466 the Revised Statutes Title 31, 
Sec. 191). But this statute, wholly general its terms, not 
opinion applicable the claim the United States against the 
Home Owners’ Loan Corporation for advances interest, since, 
has already been observed, the effect such application 
inconsistent with the obvious purpose the Act. 

There remains the question whether the United States would 
entitled repaid for advances interest the Corporation 
parity with the bondholders. While this question not free 
from doubt, constrained believe that was never the 
contemplation Congress, when provided that the Government 
should fully and unconditionally guarantee the interest the bonds, 
that the United States would entitled share the assets the 
Corporation for the repayment such advances before the bond- 


holders had been paid 


The question depends almost entirely the meaning 
the statute, which provides that: 
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Upon the payment such interest the Secretary the 
Treasury the amount paid shall become obligation the 
United States the corporation and shall bear interest the same 
rate that borne the bonds upon which the interest has been 
paid. 


construction the statute which would render these 
words meaningless should, course, avoided. The sentence 
might given effect providing that the obligation the 
Corporation the United States shall parity with the 
claims bondholders and other creditors the Corpora- 
tion. may, however, also given effect providing that 
the claim the United States shall subordinate the 
claim the bondholders but parity with the claims 
other creditors the Corporation. There is, therefore, 
ambiguity the statute which must resolved. 

examination the statute whole, including 
consideration its obvious purpose and other relevant mate- 
rial, leads the conclusion that the second these possible 
constructions the correct one. The statute emergency 
measure, highly remedial character and should liberally 
construed facilitate its purpose extending the greatest 
measure relief home owners. was integral part 
comprenhensive program enacted the first session 
the 73rd Congress and intended broad grant aid. 
hold that the United States should share ratably would 
obviously greatly impair the marketability the bonds and 
thus largely defeat the end which the statute was plainly 
intended secure. the United States were share 
equally with the bondholders, the effect would that each 
time the United States made advance interest under its 
guarantee, the bondholder’s expectation receiving his 
principal would correspondingly reduced (although per- 
haps smaller amount). The conclusion seems clear that 
when Congress “fully and unconditionally guaranteed” inter- 
est these bonds did not intend its guarantee either 
directly indirectly affect the security the principal. 

There nothing the Committee Reports Congress 
which lends any support conclusion other than the one 


ome 
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have reached. See House Report No. 55, Senate Report 
No. 91, House Report No. 210, Congress, Ist session. 
And examination the debates Congress lends support 
this conclusion. well settled that the interpretation 
doubtful provisions statute resort may had state- 
ments made the floor Congress the member charge 
the bill (Duplex Co. Deering, 254 448, 475; 
United States St. Paul, Ry. Co., 247 310, 
318); and the fact that throughout the consideration the 
legislation there was common agreement its purpose 
may properly considered construing the statute. Federal 
Trade Commission Raladam Co., 283 650. 

The fact that the guarantee was interest only and not 
principal was frequently referred both Houses, but 
there was never any suggestion that consequence the 
guarantee interest should impairment the principal. 
That Congress intended that the Government was 
contributor the security the bonds, and was not intending 
impair that security, was made plain Mr. Steagall, the 
Chairman the House Banking and Currency Committee, 
and the member charge the bill the floor the House. 
the course the debate, Mr. Steagall said (77 Cong. 
Rec., Part 2500, April 27, 

Back these loans not only the interest guaranteed 
the Government but the basic protection these bonds the security 


back the loans, plus the additional protection the $200,000,000 
initial capital the corporation. 


This statement makes plain that was the intention 
Congress contribute two hundred million dollars the 
security the bonds subscribing the capital the Corpo- 
ration, and that, addition this contribution and without 
affecting the security the principal, the Government was 
guarantee the interest. That there was purpose 
the part the Government impair the principal the 
bonds was further made plain later the same debate 
where Mr. Steagall said (ibid) that— 


every time you strike the security back those bonds you have 
made more difficult negotiate the exchange for mortgage that 
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will save some citizen’s home. That the real object accom- 
plished this legislation. (Italics mine.) 


construe the statute entitling the United States 
share ratably with the bondholders account claim for 
interest advanced under its guarantee would obviously “strike 
the security back those bonds” and thus tend defeat 
“the real object accomplished this legislation.” 

conclude, therefore, that the United States pays 
interest the bonds the Home Owners’ Loan Corporation 
under its guarantee the United States will not entitled 
payment from the Corporation account that claim until 
the bondholders have been paid full. 


Effect Bank Transactions President’s Procla- 
mation Closing Banks 

President Roosevelt’s action closing the banks the 

country March 1933, has recently been sustained legal 


decision the Supreme Court the District Colum- 


troller the Currency November This the first case, 


far known, wherein the legality the President’s 
proclamation has been ruled upon. 

The decision was made Judge Dickinson Letts, hold- 
ing equity court the Supreme Court the District 
Columbia. The case was Daly Bros., Inc., corporation, 
935 Hughes Court, W., plaintiff, vs. Thomas Hickman, 
Conservator, Pennsylvania Avenue 10th Street, W., 
the Franklin National Bank, corporation, Pennsylvania 
Avenue 10th Street, W., defendants. The problem 
involved was whether Liberty Bonds ordered for depositor 
the Franklin National Bank before the bank holiday, for 
which the depositor endorsed certificate deposit, but not 
delivered until March 13, became the property the deposi- 
tor, view the fact that conservator was appointed for 
the bank March and none the depositor’s funds 


: 


a 
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actually were used the purchase the bonds. The court 
held against the depositor-plaintiff. 

Excerpts from Judge Letts’ indicating the 
legality the President’s proclamation, follow: 


proclamation the President, dated March 1933, bank- 
ing holiday was declared 

further proclamation the President, March 
the proclamation March 1933, was “continued full force and 
effect until further proclamation the President.” 

act Congress entitled “To provide relief the existing 
national emergency banking and for other purposes” dated March 
1933, the proclamation the President, dated March 1933, 
was approved. 

From the foregoing, will seen that all banking transactions 
the Franklin National Bank were suspended March 1933, 
‘and that was prohibited from transacting any banking business 
whatsoever, and that condition existed March 13, 1933, and still 
exists, and urged the defendant that the effect the Presi- 
dent’s proclamation March 1933, was maintain the status 
quo the defendant bank that date, until otherwise changed. 
The defendant contends that, this were not so, the very purpose 
and intent the President’s proclamation March 1933, would 
rendered force and effect, asserting that the proclamation 
was for the purpose protecting all depositors the bank and 
placing them equal footing. 

the President’s proclamation March 1933, did not have 
the effect fixing the rights depositors and other creditors 
that date and the proclamation did not effectually close the banks 
the country, and did not prohibit the completion pending 
banking transactions, what practical effect could the proclamation 
have with relation the banking situation throughout the country, 
which the President had mind and with which intended deal? 
the Act March 1933, Congress declared criminal offense 
for official any bank transact business except the manner 
permitted the Secretary the Treasury, with the approval 
the President. 

There was, the proclamation, direct and specific provision 
prohibiting the paying out 

hold otherwise would nullify the President’s proclamation and 
defeat its obvious and lawful 

was the purpose the President’s proclamation preserve 
the condition the bank was March 1933, and the 
appointment the conservator March 14, 1933, was merely 
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administrative act the part the Comptroller Currency 
place charge the bank representative the Treasury Depart- 
ment. The bank was officially closed March 1933, and from 
March 1933, and from that date transaction can regarded 
lawful except recognition the rights the general creditors 
which became fixed that date. 


Wrongful Use Cashier’s Checks 


Where employee, using his employer’s money, buys 
cashier’s check, indorses the payee’s name and collects 
through another bank, the issuing bank cannot recover the 
amount from the collecting bank. Ordinarily bank which 
pays check bearing forged indorsement, allowed 
recover the money from the bank person whom the check 
was paid. But the rule does not apply the present case. 
This was decided the Kansas City Court Appeals 
the case First National Bank Kansas City Produce 
Exchange Bank Kansas City, Rep. (2d) 81. 

this case bookkeeper the employ construction 
company was required times fill out checks signed 
the company’s treasurer. some manner, which does 
not appear the case, obtained three checks, each for 
$1,000, and each drawn against the company’s account the 
plaintiff bank. not stated who was the payee these 
checks. quite likely that they were payable cash 
the bank. 

The bookkeeper took them different times the plain- 
tiff bank and received for each cashier’s check for $1,000 
payable the order one Edgar. There was person 
that name the construction company’s employ. But was 
not the bookkeeper’s plans that Edgar should receive the 
checks. Instead deposited them his own name the 
defendant bank and they were collected that bank from 
the plaintiff. When was discovered what had happened 
the plaintiff brought this action recover the amount the 
checks from the defendant the theory that they had been 
paid forged indorsements. was held that there could 
recovery. The checks were issued, the court observed, 
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“straw man” and should treated checks payable 
bearer. 

The case different from one which employee, 
padding his employer’s payroll, obtains possession checks 
payable fictitious persons, and indorses and collects the 
checks, expounded the court the para- 
graphs quoted from the opinion: 


The appellant that, regardless above, entitled 
recover for the reason that Wilson forged the indorsement Edgar’s 
name the cashier checks. 

The court presented with the conflicting opinion the appel- 
lant and respondent, whether not the cashier checks being, 
the instance the buyer, made third party, who had 
interest and who the record shows claiming interest the 
checks, should should not considered checks 

The question further presented the parties pro and con, 
whether not the act Wilson signing Edgar’s name the 
checks constituted forgery relation the duty the respondent 
refund. 

our opinion, the determination these questions not 
absolutely necessary the determination the issue herein. How- 
ever, the conclusions these matters have been under considera- 
tion the court reaching its general conclusions, think but 
fair state here that our opinion, under the evidence, the checks 
all intents and purposes were issued straw man, who neither 
had claimed any interest and therefore, for the purposes this 
case, should treated checks issued bearer. our opinion 
further, Wilson’s signing the name Edgar, under the facts and 
circumstances evidence, does not constitute such forgery places 
any liability the respondent this case. 

The appellant, however, cites one case, American Sash Door 
Co., corporation, Commerce Trust Co., corporation, that 
not distinguished would appear point questions and matters 
discussed the three paragraphs above. The above case was decided 
this court and reported (2d) 545. This case being 
apparent conflict with the opinion Equitable Assurance Co. 
National Bank Commerce (Mo. App.) 181 1176, the case 
was certified the Supreme Court and was October term, 1932, 
that court determined and the judgment this court was 
sustained, (2d) 1034, 1038. This case has not yet been 
officially published, but this court has copy same before the 
consideration the case bar. 

The above case presents issue between bank and depositor. 


The opinion between the banker 
the depositor and clearly sets forth the law governing that relationship. 

the opinion, find this language wit: relation 
between the bank and the depositor that debtor and creditor. 
The bank’s duty make charges against the depositor’s account 
only his authentic order and genuine indorsements absolute— 
contractual. not simply question using due care and 
offsetting negligence against contributory negligence. avail- 
able defense the negligence the depositor must such 
nature interfere with the bank’s performance its contract, 

The evidence that case shows ‘the Sash Door Corpora- 
tion that Tschupp was pay roll clerk 
and timekeeper. shown that became guilty padding 
the pay roll. would make, pay rolls that contained 
the names people who had pay roll was turned 
over bookkeeper, who verified the amount due her own 
calculation from the data the pay rolls. She then made out checks 
conform and these checks were sent the secretary and treasurer, 
whose duty was sign the pay roll checks. some way, not 
clearly shown the evidence, but clearly wrongfully, Tschupp 
extracted the bogus checks and then indorsed the name the person, 
fictitious otherwise, who were named payee the checks and 
cashed the checks, either the banks which drawn other 
banks. ‘These bogus checks were accepted and paid the bank and 
charged the deposit account the Sash Door Corporation. 

will observed that not one these checks was presented 
for payment any person, who had lawfully received the same from 
the maker had been commissioned authorized the maker 
present. will further observed that none these checks were 
presented the person whom made payable, but that each check 
purported indorsed the one whom made payable. 

The language used court opinions entitled the same 
consideration interpretation that any other discourse. 
understand what meant, must always give cognizance the 
subject discussed. court opinions, requisite have mind 
the issue involved. 

the Sash Door Case, there presented situation where 
loss must sustained one two innocent parties. The rule, 
such cases, that the one using the least diligence must sustain the 
loss. Pertinent this principle the court the above case, its 
opinion, used the language that has been used many cases involv- 
ing the issue wit: “It seems plain that only negligence which 
direct and proximate cause the payment can effectual making 

such defense.” 
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the above case, the court, after defining the relation between 
the bank and the depositor, concludes and decides that respect 
that relationship, under the evidence presented, that the depositor 
has not been guilty such negligence will preclude the depositor 
from relief suit against the bank for money taken from the 
depositor’s account pay the checks question. 

the case bar, the relationship between the bank and the 
depositor neither primarily nor secondarily involved. sec- 
ondarily involved, there would have showing that the appel- 
lant stood lose something reason the transaction, wherein 
issued the cashier check consideration check given direct 
the construction.company. evidence the case bar 
clearly the effect that the secretary-treasurer the construc- 
tion corporation made the ,checks, for the cashier checks were 
issued, direct the There principle law 
equity that would place any the bank the construc- 
tion companies, under the state facts disclosed the evidence 
this case. The principles involved the determination the Sash 
Door Corporation Case are not presented the pleadings the 
evidence the case bar. 

our consideration the issue presented this case, have 
had mind the old truism law, that law reason and that when 
the reason law ceases, the law ceases. The reason refund based 
loss fund, and the evidence discloses loss the appel- 
lant, the reason for refund ceases. 

The issue this case, far have been able ascertain, 
presents matter first instance this state. Authorities are cited 
counsel discussing kindred matter, but these authorities not 
direct the grounds upon which base our opinion, 
not feel that necessary for discuss the same here. 

determining the issue this case, make application 
that fundamental principle our system jurisprudence wit: 
purposes the law are redress wrongs and preserve rights.” 

the course consideration this case, has been presented 
that under the express terms the clearing house rule, regardless 
where the loss might finally rest, that judgment restoring 
the $3,000 the appellant should had; that thereafter the matter 
the ultimate right the money could adjudicated such 
actions the parties might bring. Such procedure untenable 
that the law does not contemplate that useless things done. 

the case bar, the appellant neither pleads nor proves loss 
and the evidence clearly shows that the appellant has sustained 
loss, and fact circumstance shown the whole proceeding 
from which can inferred that the appellant can sustain loss from 
the transactions shown the pleadings and evidence this case. 


I 
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This case presenting all the facts necessary determination 
all the rights the parties touching the $3,000 issue, see 
reason why the final determination should await the useless proce- 
dure other actions. 

conclude that the appellant has suffered wrong and that 
the appellant presents rights the matter preserved. 


Oral Certification Check Not Valid 


certification, valid, must writing, under the 
Negotiable Instruments Act. follows that statement 
bank teller over the telephone the effect that check 
drawn the bank would paid, not binding and cannot 
enforced against the bank. This was decided the Court 
Civil, Appeals Texas the case the First National 
Bank Mathis Dickson, Rep. (2d) 179. 

this case appears that Mrs. Reed requested 
Nelson, cashier the plaintiff, First National Bank 
Mathis, cash check for $875. The check was signed 
Dickson, was payable the order Mrs. Reed, and 
was drawn the First National Bank George West, one 
the defendants. 

Nelson called the George West bank the telephone and 
inquired the teller the bank would pay the check. The 
reply was “Yes, bore the genuine signature 
Dickson.” The plaintiff bank cashed the check but before 
could presented for payment, payment was stopped 
the drawer. appeared that, while the drawer’s signature 
was genuine, the amount had been filled without the 
drawer’s authority and, according the court, “was there- 
fore forgery.” 

holding that the plaintiff bank could not enforce the 
check against the drawee bank, the court said: 


Article 5941, (Rev. St. 1925), reads follows: 
acceptance bill the signification the drawee his assent 
the order the drawer. The acceptance must writing and 
signed the drawee. must not express that the drawee will 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §234. 
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perform his promise any other means than the payment 
money.” 

clear from this provision the Uniform Negotiable Instru- 
ments Act, adopted this state 1919, that acceptance 
check bill exchange must writing valid and binding, 

Appellant (plaintiff bank) contends that this not suit 
the check but suit breach contract. other words, that 
the George West bank had contracted accept this check and 
breached that contract. not concur this fine 
this contention could upheld, the statute which provides that 
acceptance must writing would rendered meaningless. 

Appellee cites First National Bank O’Donnell Citizens’ 
National Bank Lubbock (Tex. Civ. App.) (2d) 648. 
distinguish this case from the case bar, that there the bank 
cashed draft and not check. The draft was drawn the 
party whom the money was paid. There was third person 
involved there here. other words, this what happened 
the O’Donnell case: Bank No. called bank No. over the tele- 
phone and said effect: “We have your man Hamilton here our 
bank. stranger us. says you will credit him. 
wants borrow $275.00. will let him have the money for you 
you want to. What shall do?” Bank No. replies: “Go 
ahead and let him have the money.” this way original obliga- 
tion was created the part bank No. 

the case bar third person was presenting the check 
Dickson. Both banks were charged with knowledge the fact that 
Dickson had right “stop payment” the check until was paid 
the George West bank certified accepted writing 
such bank. Under such circumstances oral acceptance was invalid. 

The trial court’s findings facts, paragraph read follows: 
“The promise made the defendant bank was verbal promise 
answer for the debt Dickson and not subserve some 
purpose its own. The intention the defendant bank being 
convey plaintiff bank the information that Dickinson had 
deposit with defendant bank sufficient amount money cover 
said check.” 

the absence statement facts, this court absolutely 
bound this finding. 

Where the facts are above found, the courts this state and 
many other states, since the adoption the Uniform Negotiable 
Instruments Act, have held that such oral acceptance void and 
that the accepting bank could not held either upon the “bill” 
the “promise.” 


BANKING DECISIONS 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


BANK LIABLE COLLECTING CHECK 
FORGED INDORSEMENT 


District National Bank Washington Washington Loan Trust 
Company, Court Appeals District Columbia, 
Rep. (2d) 831 


bank which collects check bearing forgery the payee’s 
indorsement liable the drawee bank. 

The statement facts this case rather long but not very 
complicated. One Madden had brother-in-law with whom re- 
sided and who owned some real estate the city Washington. 
Madden, posing his brother-in-law, applied co-operative 
building and loan association for loan the security this prop- 
erty. succeeded convincing the company that was his 
brother-in-law and secured loan $3,500 the form check 
drawn the plaintiff Washington Loan Trust Co., payable the 
brother-in-law, and gave security forged bond and deed trust 
the property. tried get the check cashed the offices 
the trust company but was told put the check through his own 
bank. went that bank, the defendant the case. His story 
there was that the check represented funds belonging his brother- 
in-law. indorsed the check his own name underneath the in- 
dorsement the brother-in-law, which had already forged. The 
bank collected the check from the plaintiff trust company but ap- 
plied most the proceeds the satisfaction notes which 
was liable the bank. was nearly three years later when the 
fraud was discovered. The plaintiff trust company then made the 
amount good its depositor, the drawer the check, and brought 
this action against the defendant collecting bank. was held that 
the indorsement the brother-in-law’s name being forgery, the 
plaintiff was entitled recover. 


Action the Washington Loan Trust Company against the Dis- 
trict National Bank Washington, Judgment for plaintiff, and 
defendant appeals. 

Affirmed. 

Roger Whiteford and Marshall, both Washington, C., 
for appellant. 

Arthur Peter and George Hoover, both Washington, C., for 
appellee. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §512. 
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MARTIN, J.—An appeal from judgment upon verdict entered 
direction the trial court upon motions made both parties for 
directed verdict. 

The evidence the case tends prove that September, 1926, 
John Madden and Patrick Wholihan were brothers-in-law residing 
the city Washington. Wholihan was widower and made his home 
with Madden, and was the owner certain real estate situate within 
the city. that month Madden, fraudulently representing himself 
Wholihan, applied under that name the Equitable Co-operative 
Building Association Washington for loan $5,000, secured 
deed trust upon the property owned Wholihan. Madden, 
professing Wholihan, stated that was widower, and gave the 
post office address which both Wholihan and Madden received mail. 
The officers the association were not acquainted with either Madden 
Wholihan, but they ‘‘verified that Mr. Wholihan was the same 
address given Mr. Madden, and they tallied Thereupon 
loan $3,500 was made, secured bond and deed trust upon 
Wholihan’s property, both purporting signed Wholihan, 
whereas fact Wholihan’s name was signed upon them Madden. 
Wholihan knew nothing the transaction and had not any manner 
authorized it. 

the settlement the loan, the association mailed Wholihan 
the address given Madden, which had been verified the settlement 
statement the loan adjustmnt and check the association 
drawn upon the Washington Loan Trust Company, payable the 
order Wholihan for the sum $3,447.50, which was the net amount 
the loan. Upon delivery this letter the address both parties 
Madden furtively obtained possession and thus secured possession 
the check. the next day went the association’s office and 
there indorsed the name Wholihan upon the check, and asked the 
settlement clerk cash it. The clerk refused cash the check, and 
told Madden that should put the check through his own bank the 
regular way. Madden then went the District National Bank, where 
had been depositor for many years, and where was well known 
under his proper name. this time Madden was indebted the bank 
the sum more than $12,000, which was then arrears. Madden 
presented the check the assistant cashier and told him wanted 
get cashed. The assistant cashier looked the check and said 
doubt was all right, but that Madden should put the check through 
the regular course. Thereupon Madden indorsed the check with his own 
name underneath the fraudulent indorsement Wholihan’s name and 
deposited his own credit. the same time Madden told the assist- 
ant cashier that the money was not his, but belonged his brother-in- 
law, Wholihan. The bank then placed the following indorsement upon 
the check: ‘‘Pay the order any bank trust company, prior in- 
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dorsements guaranteed, September 25, 1926, District National Bank, 
Washington, The check was presented due course the 
Washington Loan Trust Company, the drawee, and was cashed. 

the same day Madden was served with summons suit in- 
stituted against him the District National Bank, based upon his over- 
due notes held the bank. Madden thereupon went the bank and 
saw the cashier, whom stated that was going pay $700 
his note, saying, ‘‘The money here.’’ the next day, Madden re- 
ceived letter from the cashier notifying him that that morning the 
District National Bank had charged his account with $3,400 and had 
credited like amount upon his overdue obligations. Upon receipt 
the letter, Madden went the bank and said the ‘‘That 
not money’’; saying also that had stated when made the 
deposit. discussion followed, and Madden told them that ‘‘The whole 
thing belonged Wholihan.’’ The bank, however, retained the pro- 
the check, crediting the same upon Madden’s overdue obliga- 
tions. The next day, however, loaned Madden the sum $900 upon 
promissory note signed jointly himself and his wife. 

Madden thereafter kept payments the fraudulent trust 
the office the building for about three years and finally 
February, 1929, became much arrears that the association sent 
notice Wholihan that his trust was default. The fraud was there- 
upon discovered. soon the building association was apprised 
the facts, communicated the same the District National Bank, and 
demanded return the money paid upon the check. This was refused 
the bank. 

The present action was then brought the lower court the trust 
company recover the amount the check from the District National 
Bank. The bank alleged defense that the building association had 
entered into agreement with the person known them Patrick 
Wholihan lend him the sum $3,500; that had delivered such 
person the check described the declaration, whereby directed the 
drawee pay the amount thereof the person whom the association 
had agreed make the loan, intending that he, the person known 
the name Patrick Wholihan, should authorized indorse 
the check that name and receive the proceeds thereof from the 
that the check was thereafter indorsed the name Patrick 
Wholihan the same person with whom the building association 
had negotiated, and whom had agreed lend the amount 
that the check was subsequently indorsed one John Madden, who 
deposited the same for credit, and after being indorsed the bank had 
collected the check from the drawee through the clearing house the 
city Washington, and placed the amount thereof the credit 
Madden subject his check. The bank accordingly denied that the 
check was not fact indorsed Patrick Wholihan, the payee named 
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therein, and denied that the indorsement the check the name 
Patrick Wholihan was not genuine signature. The bank also al- 
leged that after the fraud was discovered the building association re- 
turned the check the trust company, and the amount thereof was 
credited the building association under agreement that the trust 
company should bring suit against the District National Bank recover 
the amount, and that the suit should result adversely it, the full 
amount should refunded the building association the trust com- 
pany. The bank alleged that the trust company therefore was not the 
real party interest, and was not entitled bring the suit such. 

the trial was conceded that before the fraud was detected Mad- 
den had paid installments the building association amounting ap- 
proximately $595 account the principal and interest the mort- 
gage loan. was stipulated counsel for plaintiff the court below 
that event there should judgment its favor would allow the 
District National Bank credit for the amount paid. 

The case was tried the jury, and the close the evidence each 
party moved for directed verdict its behalf. The court sustained 
the motion the trust company. Judgment accordingly was rendered 
its favor, and this appeal was taken. 

established rule that general where check drawn pay- 
able the order any actually existing person, the indorsement 
such payee forged, payment the bank upon the forged indorsement 
acquittance. And holder under forged indorsement has 
title the paper any right receive payment it. Morse Banks 
and Banking, vol. 474. 

Section 1327, Code 1924 (D. Code 1929, 22, 24), reads 
follows: signature forged made without the authority 
the person whose signature purports wholly inoperative, 
and right retain the instrument, give discharge therefor, 
enforce payment thereof against any party thereto can acquired 
through under such signature, unless the party against whom 
sought enforce such right precluded from setting the forgery 
want authority.’’ 

plain that when Madden delivered the check question the 
District National Bank, indorsed with the name Wholihan, in- 
duced the officers the bank believe that the indorsement had been 
made the genuine Patrick Wholihan, and not Madden acting 
under the name Wholihan. This would the natural and legal in- 
terpretation such transaction even explanation were made 
Madden the bank the time. But Madden made explanation. 
told the bank that the money was not his but belonged Wholihan, 
thereby emphasizing the representation that another person than him- 
self, namely, Wholihan, was the true payee the check, and had in- 
dorsed his name upon it. Under these Madden’s indorse- 


THE BANKING LAW JOURNAL 947 


ment the check his own name following the forged name Wholi- 
han was wholly inoperative, and conferred rights upon the indorsee 
bank. National Metropolitan Bank Realty Appraisal Title Co., 
App. 86, (2d) 982. 

claimed the District National Bank that the effect this 
rule avoided the present instance the fact that the building as- 
sociation gave the check Madden under the assumed name Wholi- 
intending that Madden person should receive payment the 
check, and that inasmuch Madden actually received the money 
must follow that neither the building association the drawee the 
can complain. 

cannot agree with this contention. The building association 
intended the check paid Wholihan, the owner the mortgaged 
property. The association undertook exercise proper care making 
the payment him. The check for the loan was sent mail Wholi- 
han his proper address, and would have been received him and 
the imposture discovered except for the fact that Madden abstracted 
the check from the letter and thereby prevented Wholihan from receiv- 
ing it. The check therefore was never delivered either Madden 
Wholihan, but effect was stolen Madden from the mails. More- 
over, when Madden appeared the office the building association 
with the check and requested payment cash, his request was 
refused, and was required his own bank, where would 
known, make the collection ordinary course. This shows that 
the check was delivered Madden the association with the intent 
and the faith that proper identification would required him 
before payment should made him. Such inquiry would have 
resulted the detection the imposture. This, however, was pre- 
vented the negligence the District National Bank, which ac- 
cepted the check upon Madden’s overdue paper without 
making any effort secure identification Wholihan’s indorse- 
ment upon it. 

The miscarriage the present case therefore resulted from the 
neglect the District National Bank rather than neglect the build- 
ing association. When Madden appeared the bank and requested 
the check, the were wholly unknown the bank. 
The only facts then appearing were that the check had been issued 
Wholihan and indorsed him Madden, and that Madden was 
indorsing the check the bank. The bank required identification 
the signature Wholihan, but relied upon its acquaintance with 
Madden and its confidence him. Moreover, was the advantage 
the bank secure such deposit from Madden view his over- 
due obligations. The bank therefore guaranteed the drawee, the 
trust company, that the indorsements were genuine, and thereby re- 
lieved well the building association from the necessity re- 
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quiring any proof their genuineness. The bank cannot complain 
these parties relied upon its written guaranty. Moreover, under the 
the bank was not innocent holder for value without 
notice the infirmities the paper. 

Under such was the right the drawer the check, 
after receiving from the drawee, and later discovering the fraud, 
return the check the drawee and claim credit for the amount. The 
drawee could not defend against such claim upon the ground the 
imposture which had been practiced upon the association Madden. 
had not received the check upon the faith Wholihan’s signature 
nor Madden’s indorsement, but upon the guaranty stamped upon the 
check the District National Bank, vouching for the genuineness 
both signatures. therefore entitled look the bank for return 
the proceeds the check. 

The judgment the lower court therefore affirmed, with costs. 


BANK NOT LIABLE FOR EMPLOYEE’S 
EMBEZZLEMENT SCHOOL FUNDS 


American Surety Co. First Trust Co., Supreme Court Nebraska, 
248 Rep. 697 


bank not responsible for employee funds 
entrusted the employee treasurer school district where the 
officers the bank had knowledge the transaction and did not 
any way participate therein. 

this appeared that the defendant bank’s bookkeeper, 
who was also treasurer school district, deposited funds belong- 
ing the district the defendant’s name another bank. Later 
withdrew and appropriated portion the funds. had 
authority make the deposit and the officers the defendant had 
knowledge the transaction. The plaintiff surety company, 
which signed, surety, the bookkeeper’s bond school district treas- 
urer, made good the amount the loss the school district and 
brought this action against the bank the theory that the bank was 
liable the school district. The court held that there was 
bility the part the bank. The treasurer was the proper cus- 
todian the school district funds and the defendant bank was 
way party what did with the funds after they came 
his hands. 


Suit the American Surety Company New York against the 
First Trust Company Aurora, Neb., and others. From judgment 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §997. 
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dismissing the suit the named defendant, plaintiff appeals. Af- 
firmed. 

Charles Adams, Aurora, and Montgomery, Hall Young, 
Omaha, for appellant. 

Craft, Edgerton Frazier, Aurora, for appellee. 


ROSE, J.—This suit the American Surety Company, plaintiff, 
surety the official bond Murlin Brock school district 
treasurer, recover the amount school funds which mingled with 
the funds the First Trust Company Aurora and embezzled. Brock 
deposited $2,929.88 school district funds the checking account 
the First Trust Company the Farmers’ State Bank Aurora, from 
which withdrew and embezzled $920. The records the First Trust 
Company showed the items school district funds deposited and the 
withdrawals. Plaintiff, the surety, restored the school district the 
amount Brock’s shortage; charged him and the First Trust Com- 
pany, defendants, jointly with conversion; sought impress with 
trust the school funds deposited the credit the First Trust Com- 
pany; pleaded behalf the surety, virtue assignment and 
subrogation, the initial rights the school district; prayed for judg- 
ment against the First Trust Company for the amount the mingled 
funds which Brock embezzled. The facts upon which plaintiff sought 
relief were pleaded detail. 

The suit was defended the grounds that the First Trust Company 
committed wrong; that Brock, while acting bookkeeper for the 
First Trust Company, during temporary absence the regular book- 
keeper, surreptitiously deposited its credit its checking account 
the Farmers’ State Bank Aurora $2,929.88 belonging the school 
district which was treasurer that afterwards drew out three 
different times and embezzled $920, the amount controversy, leaving 
the account remainder $2,009.88; that the deposit the name 
the First Trust Company was unauthorized; that the First Trust 
Company and its officers had knowledge the deposit the 
withdrawals until after the felony had been that Brock was 
dismissed from the service the First Trust Company without 
that the remainder the deposit, $2,009.88, was promptly restored 
and accepted the school district; that the First Trust Company re- 
ceived benefit from the unauthorized deposit from the with- 
drawals; that Brock did not act for making the deposit; that the 
First Trust Company did not borrow any school funds; that Brock, 
while withdrawing the $920, was the treasurer the school district 
and was entitled possession the school funds entrusted him 
his official capacity. Unadmitted matter pleaded the answer was 
denied reply. 

Upon trial the cause, the district court found the issues 
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favor the First Trust Company and dismissed the suit it. 
Plaintiff appealed. 

the brief and the bar, counsel for plaintiff ably argued the 
propositions that the judgment below not supported competent 
evidence; that the records the First Trust Company show that 
had deposit its the Farmers’ State Bank funds the 
sum $2,929.88 belonging the school district which Brock was 
treasurer; that returned the school district, the owner the 
funds, only $2,009.88 thereof, leaving balance $920; that plaintiff 
restored the embezzled funds and that extent was subrogated the 
rights the school district that Brock was the agent the First Trust 
Company making the deposit and withdrawing part it; that 
was chargeable with notice its own records and with what Brock did 
its name; that its own wrongdoing became trustee with the 
duty returning the entire deposit the school that there 
competent proof overcome evidence the facts entitling plaintiff 
relief. 

The cause was tried the court without jury and will therefore 
assumed appeal that competent evidence only was considered 
below. Except inference there nothing connect the First Trust 
Company with any wrongful act connection with funds the school 
district. There direct evidence that the records and book entries 
made Brock bookkeeper were not examined any officer the 
First Trust Company prior the embezzlement; that had au- 
thority make the deposit did; that did for his own pur- 
poses that the First Trust Company did not profit the 
deposit the withdrawals. While treasurer, Brock was the proper 
the school district funds and had right possession 
thereof for the purpose discharging his official duties.. For that 
purpose, the First Trust Company, had known the deposit, could 
have turned over him treasurer without liability for subsequent 
disbursement, absence any reason suspect would misappro- 
priate it. State Farmers’ Merchants’ Bank, 112 Neb. 840, 201 
897. Embezzlement after the withdrawal the $920 from the 
Farmers’ State Bank was felony which the First Trust Company 
had part. After Brock’s removal treasurer, upon discovery the 
deposit and the shortage, the remainder the deposit was turned over 
the school district. Direct evidence not discredited proves that the 
First Trust Company and its officers knew nothing the deposit 
the withdrawals the embezzlement Brock’s book entries 
until after the felony had been committed. The First Trust Company, 
therefore, was not participant the wrong that made plaintiff liable 
the treasurer’s bond for the shortage. Competent evidence proves 
the defenses and overcomes the inferences favor cause 
action. Prejudicial error has not been found the record. Affirmed. 
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PAYMENT ASSESSMENT DOES NOT AFFECT 
STOCKHOLDERS’ STATUTORY LIABILITY 


Whitfield Dorman, Banking and Securities Com’r, Court Appeals 
Kentucky, Rep. (2d) 280 


The fact that the stockholders bank are called upon, while 
the bank going concern, pay assessment 100 per cent. 
the shares stock held them, for the purpose restoring the 
bank’s impaired capital, will not relieve them from the liability im- 
posed upon bank stockholders statute upon the failure the bank. 


Suit James Dorman, banking and securities commissioner, 
against Gaius Whitfield. From judgment favor the plaintiff, 
the defendant appeals. 

Davis, Pineville, and Nicholson, Jr., Middlesboro, 
for appellant. 

James Jeffries, Pineville, James Smith, Middlesboro, and 
Low, Pineville, for appellee. 

REES, J.—This suit brought James Dorman, banking 
and securities commissioner the commonwealth Kentucky, en- 
force against stockholder closed bank the double liability imposed 
section 595 the Kentucky Statutes. 

The Citizens’ Bank Trust Company Middlesboro closed its doors 
for business and went into liquidation November 28, 1930. The de- 
fendant, Gaius Whitfield, owned shares the capital stock the 
par value $100. After taking possession the bank for the purpose 
liquidation, the banking and securities commissioner ascertained 
that its assets would insufficient pay its debts and liabilities, and 
that would necessary make assessment against the stock- 
holders 100 per centum the par value their stock. showing 
this effect was made the Bell circuit court proper proceeding, 
and the circuit court entered order directing the banking and se- 
curities commissioner assess severally the shareholders the Citizens’ 
Bank Trust Company the par value the stock owned each and 
collect the assessment demand suit. 

This suit was filed against Whitfield recover $3,600, the par value 
his stock, and defended the ground that had paid assess- 
ment 100 per centum shares capital stock the bank owned 
him pursuant assessment made August 19, 1926, restore 
the impaired capital the bank. appears from the pleadings that, 
prior August 19, 1926, the capital the bank had become impaired 
through defalcations employee, and that the banking commissioner 
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Kentucky, after making investigation the affairs the bank, 
ordered the directors make assessment 100 per centum all 
outstanding shares the capital stock the bank amounting the 
total sum $50,000. The directors complied with the order the 
banking commissioner, and made and collected the assessment, and the 
bank continued going concern until closed November 28, 1930. 
demurrer the defendant’s answer was sustained the trial court, 
and, upon his refusal plead further, judgment was entered against 
him for the sum $3,600. 

this appeal urged his behalf that discharged his double 
liability provided section 595 the Statutes when paid the 
100 per centum assessment his stock 1926 restore the impaired 
the bank. The assessment 1926 was made pursuant 
section 165a-15 the Statutes, which then read: shall 
appear that the capital stock any bank has been impaired, the bank- 
ing commissioner shall notify such bank and each director thereof, 
make such impairment good within thirty days, and shall the 
duty the officers and directors any bank receiving such notice from 
the banking commissioner immediately call special meeting its 
stockholders for the purpose making assessments its stock suffi- 
cient cover the impairment its capital, payable cash: Provided, 
That such bank may with the consent the commissioner reduce its 
capital the extent the impairment, such reduction will not place 
its capital below the amount required law.’’ 

Section 165a-15 substantially the same section 586, which was 
act 1893, except that the banking commissioner substituted for 
the secretary state. Section 595 the Statutes, far 
pertinent the question before us, reads: ‘‘The stockholders each 
bank organized under this article shall individually responsible, 
equally and ratably, and not one for the other, for all contracts and 
liabilities such bank the extent the amount their stock 
par value addition the amount such stock.’’ 

These statutes deal with entirely different situations, and payment 
under section 165a-15 does not absolve the stockholder from subsequent 
liability under section 595. The purpose section 165a-15 enable 
bank, the capital stock which has become impaired, continue 
going concern, and the assessment made against the stockholders 
restore the impairment primarily for the benefit the bank itself 
and consequently its stockholders, while the assessment authorized 
section 595 solely for the benefit the bank’s creditors. 

The precise question presented this appeal has never been before 
this court, but there are numerous decisions other courts construing 
statutory and constitutional provisions similar the provisions 
section 165a-15 and 595 our Statutes. Section 6077 (4146), Compiled 
General Laws Florida 1927, relating making good impaired 
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capital bank, and section 6059 (4128), Compiled General Laws 
Florida 1927, relating double liability stockholders, correspond 
respectively sections 165a-15 and 595 our Statutes. Russ 
Golson, 102 Fla, 865, 136 So. 506, 508, the Supreme Court Florida 
had before the question presented the record before us. holding 
that payments made stockholders bank for the purpose re- 
storing the impaired capital did not absolve the stockholders from the 
double liability provision when the bank later became insolvent, the 
court said: ‘‘Assessment bank stock make good impairment 
and double liability stockholders subserves entirely distinct 
and wholly different purposes. One incident liquidation. 
The obligations the shareholders under the two sections are entirely 
diverse; and payments made under section 4146, Revised General 
Statutes 1920, cannot applied the satisfaction the individual 
responsibility secured section 4128, Revised General Statutes 

Section 595, Kentucky Statutes, substantially duplicates the lan- 
guage the federal statute the same subject. Section 5151, 
Revised Statutes (12 USCA 63). Section 5205 the Revised 
Statutes (12 USCA 55), provides that every national banking associa- 
tion whose capital stock shall have become impaired shall, within three 
months after receiving notice thereof from the Comptroller the Cur- 
rency, pay the deficiency the capital stock assessment upon the 
shareholders pro rata for the amount the capital stock held each. 

Delano Butler, 118 634, Ct. 39, 46, Ed. 260, 
stockholder national bank had paid 100 per centum assessment 
upon the capital stock pursuant section 5205 the Revised Statutes. 
The bank later became insolvent and went into liquidation, and 
assessment 100 per centum upon the capital stock was made pursuant 
section 5151 the Revised Statutes. The stockholder resisted pay- 
ment upon the ground that had paid assessment under section 
5205, and that this absolved him from the double liability provided 
section 5151. The defense was disallowed, and the course the 
opinion was said: 

assessment made under section 5205 voluntary, made 
the stockholders themselves, paid into the general funds the bank 
further investment the capital stock, and disposed its officers 
the ordinary course its business. may may not applied 
them the payment creditors, and the ordinary course 
business certainly would not applied, cases liquidation, 
the payment creditors whereas, under section 5151 the in- 
dividual liability does not arise, except case liquidation, and for 
the purpose winding the affairs the bank. The assessment 
under that section made authority the comptroller the cur- 
reney, not voluntary, and can applied only the satisfaction 

the equally and ratably. the claim the present case 
were allowed, would follow that every case payments made 
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stockholders, for the purpose restoring the impaired would 
considered credits the ultimate individual responsibility 
shareholders, and the whole efficiency the provisions section 5151 
for the protection creditors the company the time liquidation 
would destroyed. The obligations the shareholders under the two 
sections are entirely diverse, and payments made under section 5205 


cannot applied the satisfaction the individual responsibility 
secured section 5151.’’ 


the same effect are Duke Force, 120 Wash. 599, 208 67, 
1354; Citizens’ Bank Lane Needham, 120 Kan. 523, 
204 Iowa, 243, 213 925, 521; Andrews State rel. 
Blair, 124 Ohio St. 348, 178 581, 141; Baird 
484, 230 721; Reed Mobley, 172 Ga. 116, 157 321; 
Andrew People’s State Bank, 211 Iowa, 649, 234 542; Smith 
vol. 163, 193. all these cases statutes similar ours were 
construed, and each instance was held that stockholders were not 
discharged from their statutory double liability the payment 
assessment made and used for the purpose restoring impaired 
assessment made restore impaired capital for the purpose 
keeping the bank open, and for the benefit the stockholders, while 
the assessment made after the bank has gone into liquidation solely 
for the benefit the bank’s 

the instant case, the payment appellant the assessment made 
1926 restore the impaired capital did not absolve him from double 
liability under section 595 the Statutes when the bank closed its 
doors 1930. The judgment affirmed. 


FAILURE BANK AFTER COLLECTING 
CHECK 


Lipshutz Philadelphia Savings Fund Society, Superior Court 
Pennsylvania, 164 Atl. Rep. 


Where bank, which check deposited for collection, for- 
wards correspondent bank indorsed ‘‘pay any bank, banker 
trust receives the proceeds full and fails before 
paying the proceeds the depositor, the depositor has claim 
against the correspondent bank. this case the correspondent 
bank was unable collect the check because the drawer, the 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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payee’s request, stopped payment it. was held that, upon 
paying the forwarding bank for the checks, the correspondent bank 
became the holder them due course and entitled collect them 
from the drawee. The depositor’s claim against the bank which 
the check was deposited. 


Suit Harold Lipshutz against the Philadelphia Savings Fund 
Society and the Pennsylvania Company for Insurances Lives and 
Granting Annuities. From decree for plaintiff, defendant the Penn- 
sylvania Company for Insurances Lives and Granting Annuities ap- 
peals. Decree reversed, and bill dismissed. 

John Kennedy Ewing, 3d, and Saul, Ewing, Remick Saul, all 
Philadelphia, for appellant. 
Ullman Dicker, Philadelphia, for appellee. 


TREXLER, equity. appears that Lipshutz 
October 1931, deposited for collection the Olney Bank Trust 
Company two checks drawn the Central-Penn National Bank. 
the same date the Olney Bank transferred the Pennsylvania Com- 
pany for Insurances Lives and Granting Annuities, the defendant, 
the checks question containing the indorsement, ‘‘pay any Bank, 
Banker Trust Company,’’ and received the full consideration the 
same from the Pennsylvania Company. the following day the 
Olney Bank was closed the secretary banking Pennsylvania. 
Plaintiff, being unable get the proceeds the checks, secured the 
intervention the maker, and caused payment stopped. The case 
was heard bill and answer. The court entered decree 
the present holder the checks, the Pennsylvania Company, from pre- 
senting them for payment the bank which they were drawn, and 
furthermore directed the company immediately deliver them the 
plaintiff free charge. The court based its decision favor the 
plaintiff the words the indorsement each check ‘‘pay any bank, 
banker trust company, the order Olney Bank and Trust Com- 

Section the Act June 12, 1931, 568 215), pro- 
vides that indorsement ‘‘pay any bank shall deemed 
restrictive and shall indicate the creation 
agency relation any subsequent bank whom the paper forwarded. 
The lower court calls attention section the Act May 16, 1901, 
194 (56 88), which defines ‘‘a restrictive endorsement’’ 
one which either, first, prohibits any further negotiation the instru- 
ment, or, second, constitutes the indorsee the agent the in- 
dorser, or, third, vests the title the indorsee trust. 
concludes, therefore, that the Olney Trust Company had 
right negotiate these checks the Pennsylvania Company, and that 
the latter was bound the restrictive indorsement, and had right 
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presume that the Olney Bank was the owner the checks and could 
pass title them. The learned chancellor overlooked the fact that 
the above definition there are three alternative characteristics re- 
strictive indorsement, and that they not all apply every such in- 
dorsement. Which one them applies must determined the form 
the indorsement. We, however, pass this, for need not back 
far the act 1901 ascertain what meant the indorsement 
the check the words ‘‘pay any bank for the act 
1931, the part which the lower court refers, states clearly that the 
words ‘‘indicate the creation agency relation any subsequent 
bank whom the paper forwarded.’’ They are employed show 
the status between the banks, not between the depositor and the for- 
warding bank. The checks the present instances originally had the 
blank indorsements, the restrictive indorsement was placed the for- 
warding bank, and constituted the indorsee bank the agent the 
forwarding bank. There question that the Olney Bank was the 
agent the plaintiff who deposited the checks. Hazlett Commercial 
Bank, 132 Pa. 118, 55; National Bank Phoenixville Bonsor, 
Pa. Super. Ct. 275; New York Hotel Statler Girard Bank, 
Pa. Super. Ct. 537. When the Olney Bank got the money for the 
checks, its duty was done, all but paying over. For failure 
alone was responsible. The fact that the Pennsylvania Company re- 
the checks for collection and thus became the agent for the for- 
warding bank did not prevent from acquiring title. The obtaining 
the money represented the checks was the very purpose the 
agency, and, when the Pennsylvania Company, furtherance that 
purpose, paid the amount called for the checks, thus became the 
owner them due course. Its whole duty was performed, and 
acquired the right sue its own name for the amount represented 
them. McKinley Wainstein, Pa. Super. Ct. 596, and cases there 
cited. There question that the bank receiving the checks any 
subsequent bank which the checks would have been forwarded were 
chargeable with the duty assist the collection the same. Plain- 
tiff owned the checks, and continued own them until the purpose 
their transfer the bank where they were deposited was accomplished. 
Jacobs Mohnton Trust Co., 299 Pa. 527, 530, 149 887. When the 
amount the checks was collected, matters not from whom, the 
ownership the plaintiff ceased. The loss occurred after 
agent had collected the money. Lightfoot Bunnel, Super. 
Ct. 468, case which very strongly resembles the present, this court 
said: ‘‘The institution which the plaintiff intrusted with her business 
received payment the check and had been solvent, she would 
have had credit for that amount. was not important the plaintiff 
whether the money came directly from the Hamilton Trust Company 
some intermediate bank; the material matter her was that she 


THE BANKING LAW JOURNAL 957 


receive the money and she had made the Blau Banking House her 
agent accomplish that result when received the the 
from the West Side Bank, her purpose was out. She 
not situation complain that the money was procured from 
intermediate 

Being insolvent, the officers the Olney Bank should not have 
the checks for collection, and, when the money was received for 
the checks, they should have set apart separate account and ear- 
marked it. This was not done. The bank became trustee maleficio 
the money thus received and mingled with its own funds. Cameron 
Carnegie Trust Co., 292 Pa. 114, 140 768. Section the Act 
1931, supra (7PS 224), gives ample protection this regard the 
person who has put check for collection bank which has failed 
before the money was turned over him. 

The decree the court below reversed, and bill equity 
dismissed, his cost. 


ALTERATION SERIAL NUMBER NEGOTI- 
ABLE BONDS IMMATERIAL 


Hellar National City Company California, Supreme Court 
Washington, Pac. Rep. (2d) 480 


One who purchases negotiable bonds for value and good faith 
takes good title the bonds though turns out that the bonds had 
been stolen from the rightful owner and that the serial numbers 
the bonds had been altered. The alteration the serial number 
negotiable bond immaterial alteration and does not affect the 
title innocent purchaser. 


Action George Hellar against the National City Company 
California. From judgment dismissing the action with prejudice, the 
plaintiff appeals. Affirmed. 

Pratt, Tacoma, for appellant. 

Kahin Carmody and Orlo Kellogg, all Seattle, for respondent. 


TOLMAN, J.—By this action the plaintiff seeks recovery the 
money paid for the purchase bonds, with interest, which reason 
having been stolen and their numbers altered claims were void and 
worthless the time purchased them. 

The case was tried the court resulting judgment dismissing 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §62. 
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the action with prejudice, from which judgment the plaintiff has ap- 
pealed. 


The material facts are stipulated and while some evidence was re- 
ceived addition the situation can made sufficiently clear quoting 
from the stipulation: 


the 25th day July, 1931, the defendant was maintaining 
office for the transaction business and selling bonds, stocks and 
securities the city Tacoma, Washington, and was represented 
said office one Evans, and that said date the plaintiff pur- 
chased from the defendant directly and not agent broker three 
Canadian National Railway 44% bonds, due September 15, 1954, the 
denomination $1000.00 each, with coupons attached, which bonds were 
numbered 09789, 08740 and 08742, and the plaintiff July 25, 1931, 
paid defendant for said bonds the sum $3063.75, which was the mar- 
ket value said bonds said time. These bonds were delivered the 
defendant the plaintiff about August 1931, and all times 
referred this stipulation were not registered the name any 
particular person but the terms thereof purported payable 
bearer. The provisions these bonds were all material respects 
similar those certain three bonds numbered 08254, 12021 and 25240 
which are now the resigtry this court, save for the difference 
numbering, the numbers the coupons and the fact that said last 
named bonds have the past been registered the names persons 
whose names did not and never have appeared upon said bonds pur- 
chased about the 25th day July, 1931, and delivered the 
plaintiff about the 4th day August, 1931. 

neither the plaintiff nor the defendant the time pur- 
chasing said bonds had knowledge any defect the said bonds 
the title the defendant thereto. 

the said bonds some date prior their acquisition the 
defendant had been stolen from their lawful owner and the time 
said theft said bonds were payable bearer and not registered the 
name any particular person. The said bonds and coupons were 
altered the thief this, that the digit occurring the number 
each said bonds and coupons had been digit and had been changed 

upon the purchase said bonds the plaintiff and the de- 
livery him, immediately placed the same his safe deposit box 
and had never been used him for collateral, nor had they been out 
his box for any purpose whatever. 

the 15th day September, 1931, certain the coupons 
upon said bonds became due, and shortly prior thereto the plaintiff de- 
posited the same with the National Bank Tacoma, Tacoma, Wash- 
ington, who forwarded the same proper persons for collection, where- 
upon the alteration said bonds and coupons was discovered and pay- 
ment the coupons refused and said coupons returned with the notation 
‘bond numbers being altered,’ for which reason the payment the 
same was refused. 

prior the commencement this action, and about the 30th 
day October, 1931, the defendant tendered the plaintiff three 
Canadian National Railway Bonds Nos. 08254, 12021 and 25240, 43% 
due September 15, 1954, together with check for $67.50 for accumu- 


THE BANKING LAW JOURNAL 959 


lated interest, but that said bonds tendered the plaintiff the 
defendant were the same time worth $549.38 less than the amount 
paid the plaintiff the defendant, and the plaintiff declined 
accept said tender and would accept nothing other than the full price 
which had paid the defendant for the original bonds, with interest. 
That the plaintiff has remitted from his demand against the defendant 
sum sufficient reduce the same the sum $2990.00, which re- 
mission made for the purpose retaining jurisdiction the Superior 
Court and without prejudice his rights claim the full amount 


his demand should the cause removed the District Court the 
United States. 


the tender made the defendant has been kept good 
depositing the bonds tendered and the cash, 67.50, into the registry 
this court.’’ 


will observed that the bonds purchased had theretofore been 
stolen and their numbers altered, but there nothing the stipulated 
facts the record from which the inference can drawn that they 
were forged, worthless, that appellant’s title thereto had failed. 
the contrary, appears that appellant was purchaser good faith 
for value, and without notice any defect the bonds the title 
thereto. 

Appellant’s action seems based upon the theory that the re- 
spondent has breached implied warranty title. order recover 
upon that theory would necessary for him show that his title 
actually failed. This wholly failed do. The mere fact that the 
interest coupons certain date were not paid when due, that they 
were returned him with notation the effect that the numbers 
had been altered, proves nothing the validity the bonds his 
hands, his right enforce them according their terms. 

clear that these were negotiable bonds, payable bearer, 
defined our previous decisions; and, notwithstanding they had been 
stolen, title would thereafter vest innocent purchaser for value. 
California National City Co., Wash. 517, 244 690, 
and Id., 141 Wash. 251 561. 

But seems argued that under our statute defining the crime 
forgery, these were forged bonds and different rule would apply. 
think this question determined not the criminal law, but 
the law negotiable instruments. Under that law have, most, 
alteration, and, think, clearly immaterial alteration. 

must borne mind that the number placed the margin 
and, perhaps, the back the bond, but forms part the contract 
itself. The number has relation the amount, time payment, 
rate interest, the security, any other feature the contract, and 
amounts nothing more than marginal mark identification. The 
alteration such mark nowise affecting any the terms con- 
ditions the bond cannot other than immaterial. 
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general rule applies, however, that changes this regard 
which manner alter the identity legal effect the instrument 
are not material, where the change the marginal numerals, which 
form part the instrument, leaving the amount expressed the 


Moreover, our Negotiable Instruments Law defines what are material 
alterations. Rem. Comp. Stat. 3515. And process 
tion can this alteration brought within any the definitions there 
contained. There are other cogent reasons why appellant may not 
recover, but unnecessary continue the discussion. 

The judgment appealed from awards the appellant the bonds 
tendered lieu those altered and the amount interest called for 
the rejected coupons, and that all entitled receive. 

The judgment affirmed. 


INVESTMENT TRUSTEE REAL ESTATE 
MORTGAGE 


Maroney’s Estate, Supreme Court Pennsylvania, 166 Atl. 
Rep. 914 


The provision the Pennsylvania Constitution (Art. see. 22) 
prohibiting the investment trust funds executors and other 
fiduciaries ‘‘in the bonds stock any private corporation’’ does 
not make illegal for executor invest estate funds mort- 
gage real estate owned corporation though the mortgage 
given collateral security the corporation’s bond. What the Con- 
stitution contemplates the use the word ‘‘bonds’’ the invest- 
ment trust funds so-called securities,’’ contrasted 
with the investment funds real estate, so-called ‘‘real securi- 
The actual security back the investment the real estate. 
The fact that bond given addition the mortgage does not 
make the transaction investment the bond private cor- 
poration. 


the matter the estate Dennis Maroney, deceased. From 
decree the orphans’ court dismissing exception the trustee’s partial 
account, Franklin Maroney appeals. Affirmed. 

Lee Beatty, Pittsburgh, for appellant. 

Charles Arensberg (of Patterson, Crawford, Arensberg 
Dunn), Pittsburgh, for appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §473. 
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LINN, J.—On the filing the trustee’s partial account showing 
balance for distribution, beneficiary excepted investment ‘‘shown 
the account, viz.: ‘Mortgage: Farmers Investment Company, Interest 
February and August 20th, rate 5.6% $7,100,’ for the reason that 
said Farmers Investment Company private corporation, 
Pennsylvania, and that the said mortgage held collateral security 
the bond [in the penal sum $14,200] the said Farmers Invest- 
ment Company, and consequently investment bond 
private corporation, which prohibited section article 
the Constitution 

The mortgage, duly recorded, maturing February 20, 1933, lot 
No. Riverside road, Penn township, Allegheny county, Pa., 
feet 120 feet, together with two and one-half story brick dwelling 
house and garage erected the lot. The petition for distribution 
prayed that the corpus awarded back the accountant continue 
the trust accord with the will. was shown that the fair value 
the mortgaged property was $13,800. The learned president judge dis- 
missed the exception, held that the investment was permitted section 
(a), subd. the Fiduciaries Act 1917, 447, amended 
Act April 26, 1929, 817 (20 801), and that the statute, the 
extent relied on, was not conflict with article section 22, the 
Constitution. 

The constitutional provision is: ‘‘No act the General Assembly 
shall authorize the investment trust funds executors, administra- 
tors, guardians other trustees, the bonds stock any private 
corporation, and such acts now existing are avoided saving invest- 
ments heretofore made.’’ Section the Fiduciaries Act amended 
1929, authorizes investment, inter alia, ‘‘first mortgages real 
estate this Commonwealth, securing bonds other obligations 
not exceeding amount two-thirds the fair value such real 
estate. .’’ The challenged investment (a) first mortgage, 
(b) real estate the commonwealth, amount less than two- 
thirds the fair value the land. The Farmers’ Investment Com- 
pany mortgagor, and the accountant mortgagee. made in- 
dividual, its legality could not questioned the ground taken 

Appellant’s argument not that trustee may not lawfully invest 
the real estate mortgage private corporation, bond taken, 
but that this bond and mortgage together constitute one security, and 
that the investment condemned because the trustee also received 
bond addition mortgage; that, while the mortgage real 

*The adjudication states that: “No negligence making the investment 
alleged suggested. clear case. The facts show that the investment was 
carefully made and the only question whether the trustee should suffer loss 


the mortgage, any there should be, whether the cestui que trust should 
the loser.” 
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security, which would have constituted legal investment the mort- 
gage had been made individual, within the prohibited class 
because the trustee also took bond. The argument confuses the re- 
lations the bond and mortgage. Properly understood, bond and 
mortgage, though given single transaction, are more than single 
security and have always been regarded. Meigs Bunting, 141 
Pa. 233, 239, 588, 589, Am. St. Rep. 273, said: ‘‘A bond and 
mortgage are distinct and separate securities, though for the same 
debt and satisfaction one security will not fact satis- 
faction the other, unless the parties intend, the debt actually 
paid. Fleming Parry, Pa. 47; Seiple Seiple, 133 Pa. 470, 

The word ‘‘bond,’’ used the constitutional provision, must 
course taken ‘‘in its proper sense, the common people, who adopted 
and made their charter government, must have naturally under- 
stood when they voted Commonwealth Dabbierio, 290 Pa. 
174, 138 679, 680. Examination the history the time will re- 
veal that the word was not intended include bond accompanying 
conveyance the land mortgage for the obvious reason that the 
mortgage, may stand alone the investment. ‘‘Bonds and stock any 
private were investments the class generally known 
personal securities contrast with investments real estate, real 
securities, term that, 1873, had been familiar for more than 100 
years. Attorney General Bowles, Atk. 806, Eng. Rep. 1260, 
Lord Hardwicke said: ‘‘. but here, the money not 
only directed laid out land, but some real security. can 
take these words only the common sense and acceptation; for there 
known established distinction this court between government 
and real securities, and the latter means mortgages other encum- 
affecting land. The word ‘real’ term adopted the law, 
and never understood any other sense than landed securi- 
ties. Appeal Hemphill, Pa. 303, the same distine- 
tion was recognized, and Commonwealth rel. 226 Pa. 
244, 367, (N. 889, was reaffirmed. The term real 
security was incorporated our legislation early 1824, 194. 

The bond note individual corporation mere per- 
sonal security (Baer’s Appeal, 127 Pa. 360, 609), 
class that also includes the bonds issued railroad and other utility 
corporations, whether secured mortgages their franchises and 
land not. See Commonwealth Susquehanna Del. Co., 122 
Pa. 306, 320, 448, 225; Perry, Trusts (7th Ed.) 
vol. 768. 

distinction stands out when the history the mortgage this 


state considered. See Lloyd, The Mortgage Theory Pennsylvania, 
Law Rev. 43. 
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The purpose, well the popular understanding article 
22, undoubtedly was that investment personal securities private 
corporations should not authorized legislation. section 
the Act March 29, 1832, 190, 193 fiduciaries were 
with the approval the orphans’ court, invest specified public 
1854, 368, 369 (20 3172), they were authorized ‘‘to invest 
trust moneys ground rents other real estate leave the proper 
appears not have been until 1870 that the field in- 
vestment was enlarged include personal securities corporations. 
For then, Act April 1870, 45, the provisions section 
the Act 1832, supra, were extended include bonds the Penn- 
sylvania Railroad Company secured its general mortgage July 
1867; Act March 29, 1872, 31, the general mortgage 
bonds the Philadelphia Reading Railroad Company; Act 
April 1872, 883, the general mortgage bonds the Lehigh 
Coal Navigation Company and the Act April 1873, 59, 
bonds issued the Pennsylvania Railroad Company under Act 
February 18, 1873 (P. 129). The necessity for this enlargement 
legislative recognition that bonds the kind specified these statutes 
were not real securities defined for purposes the classification 
referred to, for they had been, the legislation would have been un- 
necessary. The effect this radical change policy became 
the serious discussion the constitutional convention 
1873 (Debates: vol. 744 seq., vol. 293 seq.) and was 
ultimately reflected the prohibition future legislation contained 
article 22. noted that the acts 1832 and 1854, 
supra, the right invest real securities was general, and not limited 
mortgages individuals. The corporate mortgage, made this 
Section does not terms deny power authorize investment real 
securities given corporations, and there nothing indicate in- 
tention change the policy the law theretofore existing respects 
trust investment real securities, nothing show that was intended 
operate differently the mortgage given tract land given 
corporate owner the tract direct the mortgagee than the 
same mortgage were made individual owner. the contrary, 
the bonds and stock that are condemned trust investments are the 
class designated personal securities, which those mentioned were 
well known examples. 

Decree affirmed; costs paid appellant. 


Extended obligations counties, cities, school districts, and municipal cor- 
porations Act May 1876, 133. 


THE BANKING LAW JOURNAL 


TIME FOR PRESENTMENT CHECK 


Petty Ozark Grocer Co., Supreme Court Arkansas, 
Rep. (2d) 


merchant delivered his check the representative grocery 
house payment for goods purchased, telling the representative 
cash the check once. The drawee bank was located the same 
town with the merchant. The representative, who had authority 
indorse the check, sent his company’s office another town 
where was promptly deposited for collection but the drawee failed 
before could collected. was held, that, under the 
stances, the check had been presented sufficient time charge the 
drawer with liability and that the drawer remained liable for the 
purchase price the goods. 


Suit the Ozark Grocer Company against Petty. From the 
judgment, defendant appeals. Affirmed. 

Williams Williams, Siloam Springs, for appellant. 

Karl Greenhaw, Fayetteville, for appellee. 


MEHAFFY, J.—The Ozark Grocer Company, corporation with its 
principal place business Fayetteville, Ark., and branch house 
Siloam Springs, Ark., between September and October 1931, sold 
the appellant, Petty, merchandise, the total amount which 
was $921.01. 

October 27, 1931, the appellant gave Gene Trahin, repre- 
sentative the Ozark Grocer Company, two checks, payable the 
Ozark Grocer Company for the sum $921.01. One check was drawn 
the Producers State Bank Siloam Springs, for $308.99, and the 
other check was drawn the Hutchings First National Bank’of Siloam 
Springs for $612.02. 

The check the Producers State Bank was paid, but the check 
drawn the Hutchings First National Bank was not paid. was 
given October and the Hutchings Bank was insolvent and closed 
October 30, 1931. 

Thereafter, May, 1932, the appellee began this suit the Benton 
circuit court alleging that the merchandise sold appellant was $921.01, 
and that appellant had paid thereon $308.99, leaving balance due 
$612.02. 

The appellant filed answer admitting the purchase merchandise, 
and the amount thereof, and alleging that Gene Trahin was the agent 
and manager appellee, and that appellant expressly told him that 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1223. 
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did not make any difference about the $308.99 the Producers State 
Bank, but that wanted the check the Hutchings First National 
Bank cashed immediately. 

was also alleged the answer that the appellee did not cash the 
Trahin was instructed once, but mailed the check 
Fayetteville for that the appellee, being notified that appellant 
desired the check cashed once, and under the sur- 
rounding the banks Siloam Springs, the appellee was negligent 
not cashing the check instructed that the time the check was given 
the bank was open, and appellee was told cash once, and agreed 
so, being notified appellant that desired said money drawn 
from said bank. 

then alleged that the bank closed October 30th, and that 
appellee had used due diligence under appellant’s instructions, would 
have suffered loss. alleges that the appellee carelessly and 
negligently refused and failed cash the check, and held the same 
until the failure the bank, and that reason thereof the appellee 
not entitled recover because the loss was occasioned solely its 
negligence. 

The appellant’s evidence tended show that told Trahin, the 
representative the appellee, wanted him get the check cashed 
immediately. This testimony was contradicted the agent. The un- 
disputed evidence shows that Trahin had authority indorse the 
check. The undisputed evidence also shows that appellant’s children 
had money deposited the Hutchings National Bank, and that ap- 
pellant had approximately $80 his own money left, and made 
effort withdraw any this before the bank closed. The only ques- 
tion the case whether the appeilee was guilty negligence pre- 
senting the check the Hutchings First National Bank for payment. 

The appellant’s first contention that the evidence did not warrant 
the finding the verdict. was question fact whether the 
appellee was guilty negligence, and this was submitted the jury 
under proper instructions, and the jury found against appellant. 

The next contention that the court erred refusing instruct 
the jury the three instructions offered the appellant, and refused 
the court. These instructions are follows: 


The court instructs the jury that check must pre- 
sented for payment within reasonable time, and what reasonable 
time will depend upon the circumstances each case. 

the absence special excusing delay, the rea- 
sonable time for presenting check, when the person receiving the 
same, and the bank which drawn are the same place not 
later than the next business day after received, and when they are 
different places, reasonable diligence requires the check for- 
warded the place payment not later than the next business day 
after received the payee, and presented not later than the day 
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after thus received. delay may discharge the drawer 
from liability injured the delay.’’ 

You are instructed that was the duty the plaintiff 
the next day after receiving the check forward the check for presenta- 
tion suitable agent the town where bank located upon which 
the check was drawn, and you find that the plaintiff failed 
and that plaintiff had done so, that said check would have been paid, 
and that plaintiff’s failure so, and the defendant was injured 
thereby, you will find for the 

You are instructed that you find that Gene Trahin was 
the agent the plaintiff, that knowledge the agent knowledge 
the 


The first instruction, among other things, tells the jury that reason- 
able time for presenting check, when the person receiving the same 
and the bank which drawn, are the same place, not later 
than the next business day after received, and when they are 
different places, reasonable diligence requires the check forwarded 
the place payment not later than the next business day after 
received the payee. 

Section 7952 Crawford Moses’ Digest reads follows: ‘‘A 
check must presented for payment within reasonable time after 
its issue the drawer will discharged from liability thereon the 
extent the loss caused the 

Section 7763 Crawford Moses’ Digest provides: ‘‘In determin- 
ing what ‘reasonable time’ ‘unreasonable time,’ regard 
had the nature the instrument, the usage trade business 
any with respect such instruments, and the facts the particular 

But these are determined the jury, and not the 
The appellant’s defense based wholly negligence, and 
whether the appellee was negligent was question fact deter- 
mined the jury. 

would have been improper for the court have told the jury that 
reasonable diligence required the check presented the day after 
was given. was not question law for the court, but question 
fact for the jury. 

There another reason, however, why the instruction was properly 
refused this The instruction says that when person receiving 
the check and the bank are the same town, shall presented for 
payment the following day. The person receiving this check was 
not the payee, and had authority indorse the check. The payee 
received the check Fayetteville, and was drawn bank 
different town. The one receiving the check this instance properly 
sent the payee, and the payee sent the check immediately the 
Federal Reserve Bank St. Louis, which was the usual custom han- 
dling checks drawn banks outside Fayetteville. 
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Instructions numbers and requested appellant were properly 
refused for the reason that whether the appellee exercised diligence 
was question fact for the jury, and not question law for the 
court. 

The court instructed the jury length, and the instructions given 
the court fairly submitted the only issue the the jury, 
and the jury’s finding conclusive here. 

The judgment affirmed. 


DELAY RECEIVER PRESENTING CHECK 
FOR PAYMENT 


Futrall Bowen, Supreme Court Arkansas, Rep. 588 


Where the holder check delays for more than two weeks 
presenting the check for payment and the bank which the check 
drawn fails the meantime, the holder will not allowed 
enforce the check against the drawer. The law requires that check 
presented for payment promptly; not presented and 
the drawee bank closes before presentment made, the drawer will 
discharged from liability the check the extent the loss 
caused the delay. 

The plaintiff this case was the receiver bank which held 
note signed the defendant. Prior the maturity the note 
the plaintiff sent the defendant notice the due date and the 
amount due. The defendant drew his check another bank for 
the amount and sent along. the plaintiff discovered that 
mistake had been made computing the interest and that ad- 
ditional ten dollars was due. wrote the defendant asking for 
the ten dollars and put the check aside await the reply. The de- 
fendant testified that had recollection having received the 
letter and that assumed that his note had been paid regular 
two weeks later the bank which the check was 
drawn failed. these was held that the defendant 
had been discharged from liability the check and that the plain- 
tiff receiver could not recover. 


Suit Futrall, receiver, against Robert Bowen and others. 
Judgment for defendants, and plaintiff appeals. 
Affirmed. 
Harry Wooldridge, Pine Bluff, for appellant. 
Coleman Gantt, Pine Bluff, for appellees. 


SMITH, J.—Robert Bowen, who farmer and operates gin 
Altheimer, purchased Ford car from Smart Motor Company, 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1219. 
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Pine Bluff, and executed note for $270, with interest per cent., 
covering the amount purchase money unpaid cash. The note was 
transferred the motor company the National Bank Arkansas 
Pine Bluff, which later insolvent and was placed the hands 
receiver, who sent Bowen notice just before the maturity the note 
that there would due $279.95 for principal and interest November 
1930, the maturity date. Immediately upon receipt this notice, 
Bowen drew check the Bank Altheimer, Altheimer, for the 
amount stated the notice, and made notation the check reading: 
note Ford auto.’’ Bowen sent this check, not the bank holding 
the note, but the motor company, and Miss Boston, its cashier, pre- 
sented the check the bank payment the note which Bowen had 
made and the motor company had indorsed. The check was presented 
Frank Boone, who was the receiver’s assistant. Boone discovered 
that the check had not been drawn for sufficient amount, and ad- 
vised Miss Boston. His testimony the under which 
the check was delivered was follows: ‘‘A. Miss Boston, said 
before, brought the check there and told her was lacking $10 
being enough pay the note and that would have have the addi- 
tional $10. That couldn’t use the check because was marked indi- 
eate that was payment full the note. that time told her, 
ask her she rather, she wanted write Mr. Bowen 
she would, and remember she said she would get another 
bring me. Relying that just put the check away and waited 
for the $10 and forgot all about tell the 

Thereafter Miss Boston dictated letter dated November 1930, 
reading follows: 


are receipt your check the amount $279.95 cover 
note due November amounting $270 and $9.95 apply, the 
interest. 

bank advised this morning that they made mistake $10 
figuring the interest this note, should have been $19.95 in- 
stead $9.95. 


let have your check for $10 return mail and will 
forward you your cancelled note.’’ 


Miss Boston had quit the service the motor company and was 
residing Texas the time the trial and did not testify, but Miss 
Cox, who was employed stenographer the motor company, testi- 
fied that the letter was dictated Miss Boston her, and her type- 
written, and that she mailed the letter Bowen. 

The $10 was never paid, and the bank made attempt cash the 
check, but retained possession it, and November 17, 1930, the 
bank upon which was drawn failed open its doors. 

Bowen testified that received the notice during the ginning sea- 
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son, and that was employed about his gin from until late 
night, and that stopped work upon receipt the notice only long 
enough write check, which pinned the notice and mailed both 
the motor company without writing letter. did not know any 
mistake had been made the interest. time for two 
months prior the closing the bank which the was drawn 
was his deposit less than $940 and the check would have been paid upon 
This bank remained open through Saturday, November 15, 
but failed open Monday, November 17. When asked had any 
recollection having received the letter set out above from the motor 
company, Bowen answered, ‘‘No, sir, not that know And when 
asked, ‘‘Are you prepared say that you did not receive the 
answered, ‘‘No, sir, wouldn’t say positively did not. don’t know 
anything about Witness assumed that his note had been paid, and 
did not have any notice from the receiver the National Bank 
Arkansas that there was any balance due the note, and testified 
further that ‘‘I never dreamed that the check had not gone through 
until the Bank Altheimer closed’’ and representative the Na- 
tional Bank had been see him about paying the note. 

was shown that Bowen had deposit the Bank Altheimer 
the time closed its doors the sum $1,234.33, but was shown 
also that was indebted that bank the sum $6,000, evidenced 
two notes for $3,000 each, and this deposit was credited upon one 
the notes when the bank closed. Bowen testified that had negotiated 
settlement his liability the Altheimer bank, which was unaffected 
the unpaid check, this settlement resulting from the conclusion 
the liquidating agent for the Altheimer bank that was more advan- 
tageous the bank than suit would be, which would Bowen into 
and that was, therefore, damaged the extent the 
face the check. 

was the opinion the trial court, which majority this 
court concurs, that the receiver the National Bank should have col- 
lected the check due course, and that had any diligence been em- 
ployed this respect the check would have been paid before the bank 
upon which was drawn had closed its doors. 

provided section 7952, Crawford Moses’ Digest, that ‘‘a 
check must presented for payment within reasonable time after its 
issue the drawer will discharged from liability thereon the ex- 
tent the loss caused the 

had occasion consider, the recent case Federal Land 
Bank St. Louis Goodman, 173 Ark. 489, 292 659, the ques- 
tion what was reasonable time for presentation check for pay- 
ment, and upon the authority that case, and under the rule there 
announced, the check the instant case was held for more than rea- 
sonable time; indeed, was never presented, and the delay resulted 
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the failure collect and thereby pay the note satisfaction 
which had been drawn. 

The majority are the opinion that the court below, sitting, 
consent, jury, was warranted drawing the inference from the 
testimony the case that there was direction the National Bank, 
given either the motor company and certainly not Bowen, hold 
the check until the additional $10 had been paid, and that the bank 
should have collected the check the usual course, and that the neglect 
its receiver had resulted the failure make the collection which 
should have been made. 

The writer and Mr. Justice McHaney not concur that view. 


The judgment the court below must therefore affirmed, and 
ordered. 


CHECK PAID WHEN CHARGED AGAINST 
DRAWER’S ACCOUNT 


Commonwealth Bldg. Loan Association McHugh, Supreme Court 
Arkansas, Rep. (2d) 439 


The corporation named payee check deposited its 
bank, which was forwarded direct the drawee. The latter 
charged the check against the drawer’s account and issued its draft 
payment, but failed before the draft could collected. was 
held that the check was paid and that the drawer was under 
further liability the payee. 

The payee this case, building and loan association, sought 
have the court certificates investment stock which had 
issued for the check, require the drawer pay for them 


ond time. was held, stated, that the drawer was way 
liable. 


Suit the Commonwealth Building Loan Association against 


From adverse decree, the complainant appeals. 
Affirmed. 


John Sherrill, Little Rock, for appellant. 
Gladish Young, Osceola, for appellee. 


HUMPHREYS, J.—This suit was brought appellant against ap- 
pellee the chancery court Mississippi county, Osceola district, 


eancel two investment stock issued and delivered him 


appellant, one for $500 and the other for $300, with alternate prayers 
that appellee required pay $800 for them for their return. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
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was alleged the complaint that appellee had not paid for the stock. 

Appellee filed answer admitting the delivery the two certifi- 
stock him, but denying that had failed pay for same. 

The cause was submitted the chancery court upon the pleadings 
and testimony, from which the court found that appellee had paid for 
the stock and, based upon that finding, rendered judgment dismissing 
appellant’s complaint, from which this appeal. 

The facts responsive the issue payment are undisputed and, 
are follows: 

December 12, 1931, appellee made written applications through 
appellant’s agent, Prewitt, appellant for the paid-up 
tificates investment stock, and drew his check favor appellant 
the Bank Osceola, where the agent and appellee resided, for $800, 
and delivered same the agent. The agent had authority in- 
dorse cash the check, attached the check the applications and 
mailed them the same day appellant Little Rock. Appellant 
received the check the 14th and immediately issued the stock 
appellee and mailed them its agent, who delivered them 
appellee the 15th. the same day deposited the check the 
Bankers’ Trust Company Little Rock for collection and took credit 
for same its The Bankers’ Trust Company forwarded the 
check directly the Bank Osceola, which was drawn, for pay- 
ment; there being other bank the City Osceola. The Osceola 
bank recieved the check December 15, stamped same ‘‘paid’’ that 
date, and charged same the account appellee. The Bank Osceola 
remained open and transacted all kinds business until December 18. 
the 17th forwarded its draft the Bankers’ Trust Company for 
the amount $800 cover the item had charged appellee’s account 
the 15th. The Bankers’ Trust Company received the draft for $800 
drawn the Union Trust Company, where the Bank Osceola had 
sufficient funds deposit pay same, but refused cash the draft 
because was reported the morning the 18th that the Bank 
Osceola had closed its doors. Appellee had deposit the Bank 
Osceola more than enough pay the check drew said. bank ap- 
pellant payment the stock certificates, and, when the check was 
charged his and stamped ‘‘paid,’’ still left balance the 
bank his favor. After the bank commissioner took charge the 
Bank Osceola, the Bankers’ Trust Company returned the draft 
him, and returned the check the Bankers’ Trust Company and re- 
versed the entry payment and charged the check back the 
appellee. The Bankers’ Trust Company reversed its entries its 
books and returned the check appellant. 

Under the law, appellant became the Bank Osceola 
and the Bank Osceola debtor it, because the Bankers’ Trust Com- 
pany did not send the check the Bank Osceola for collection but 
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for payment out the account appellee. The check was promptly 
paid, and the relationship and debtor was established be- 
tween them. was closed transaction between the Bank Osceola 
and appellee. passed out the picture; his only duty being have 
money the Bank Osceola pay the check arrived within 
reasonable time. The principle thus announced and applicable the 
facts the instant case may found the Taylor Dermott 
Grocery Commission Company, 185 Ark. (2d) 23, and 
Bank Conway Hiegel (Ark.) (2d) 486. 

error appearing, the decree affirmed. 


POWER STATE BANK PLEDGE ASSETS 
SECURITY FOR DEPOSITS 


Luikart City Aurora, Supreme Court Nebraska, 249 
Rep. 590 


state bank has power pledge its assets security for de- 
posits only when authorized so. 


Nebraska state bank authorized statute pledge its 
assets security for deposits made city the second class. 


Action receiver the Fidelity State Bank, 
Aurora, Nebraska, against the City Aurora, Nebraska, and others. 
From adverse judgment, plaintiff appeals. 

Affirmed. 

Radke and Barlow Nye, both Lincoln, for appellant. 

Craft, Edgerton Fraizer, Aurora, for appellees. 

Storms, both Holdredge, Maupin, Ogallala, Ross Sampson, 
Central City, and Lewis Westwood, Tecumseh, amici curiae. 


the Fidelity State Bank Aurora, from the judgment the district 
for Hamilton county, which that court awarded the defend- 
ant, city Aurora, certain bonds, assets the Fidelity State Bank 
Aurora, Nebraska, which are now the possession the Federal Re- 
serve Bank Kansas City, Omaha Branch, Omaha, Nebraska, under 
alleged pledge agreement for the security the deposits the de- 
fendant city’s funds the Fidelity State Bank. 

The evidence, which stipulated, shows that the Fidelity State 
Bank Aurora state bank, chartered commercial banking 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §362. 
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business Nebraska. December, 1930, the city Aurora, whose 
city officials are identical with the officers the bank, entered into 
written pledge agreement with the bank whereby certain assets the 
bank the sum $17,000 were put into the hands the Federal Re- 
serve Bank Kansas City, Omaha Branch, which served custodian 
these funds only, held indemnify the city for its deposit 
case loss. The city Aurora, which city the second class, 
passed ordinance requiring pledge assets the bank security 
for the deposit city funds place the bond provided statute 
and which the Fidelity State Bank was unable furnish. Both city 
and bank officials, being the same natural persons, believed each 
their respective separate capacities that they were complying with the 
law and made effort conceal the pledge agreement from the depart- 
ment trade and commerce, and the department made objection 
the agreement. stipulated that has become the custom for state 
banks pledge assets secure deposits the funds cities the 
second class and objection has been made this practice the de- 
partment any time. This further evidenced the fact that some 
five city attorneys different cities the second class this state 
have filed separate briefs amicus curiae, behalf the position 
the defendant this case. 

September 23, 1932, the Fidelity State Bank was adjudged in- 
solvent and Luikart was named its receiver. The city Aurora 
had deposit $29,357.36. Demand was made upon the Federal Re- 
serve Bank for the securities, both the receiver and the city. The 
Federal Reserve Bank still retains the securities pending the settlement 
this but has filed brief the case. 

The receiver contends that state bank has power pledge its 
assets secure the deposit city the second class, nor has city 
power receive such pledge; that the pledge agreement was ultra 
vires and void and the bonds held virtue should restored 
the bank. The city Aurora denied these allegations contending that 
the agreement was valid and that the bonds should delivered the 
city. 

The question presented whether the pledge securities for this 
deposit was within the powers the bank and the city and therefore 
valid. 

The this country are not accord whether banks 
may pledge their assets securities for deposit private 
money. This difference opinion has arisen reason the difference 
state statutes and contrariety views applying the 
statutes and formulating state policies. 

admitted that the Legislature may, enactment, provide for 
the pledging securities this nature, and have law providing 
for the pledging certain security bank cases state and 
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county deposits and deposits city the first class (Comp. St. 
1929, 77-2503, 77-2508, and Comp. St. Supp. 1931, 16-713), but 
have specific statute providing for the pledging assets bank 
for the security deposits from cities the second class, the 
present case. 

The appellee relies upon section 77-2601, Comp. St. 1929, giving 
sufficient power for the sustaining the contract this Said 
section provides: ‘‘In all cases which public moneys, other funds 
belonging the state any county, school district, city munici- 
pality thereof, have been deposited loaned any person persons, 
corporations, bank, co-partnership other firm association per- 
sons; shall lawful for the officer officers making such deposit 
loan, his their successors office, maintain action actions 
for the recovery such moneys deposited loaned, and all contracts 
for the security payment any such moneys public funds made 
shall held good and lawful contracts binding all parties 
thereto: Provided, nothing herein contained shall construed any 
manner affect the liability any surety signors any official bond 
hereafter given made this 

This statute was enacted 1879 for the purpose authorizing the 
suit public moneys, loaned deposited upon contracts 

the State First State Bank, 122 Neb. 109, 239 
646, the bank pledged part its assets the form bonds secure 
the deposits the city treasurer. The bank subsequently closed. The 
bonds were sold and the proceeds turned over the city apply upon 
its deposit. The general practice accepting such bonds pledge 
was clearly recognized and approved. The court held: ‘‘A city that 
exacts from state bank collateral security for deposits, receives the 
proceeds the security after insolvency the bank and presents the 
receiver claim for excess deposits over such proceeds, the class 
depositors ‘otherwise secured’ and not entitled share the assets 
the bank equality with depositors the class ‘not otherwise se- 
within the meaning the statute providing that depositors and 
holders exchange the latter class shall have the first lien, with the 
exception 

Liberty High School District Currie, 122 Neb. 173, 240 
286, 287, the court said: ‘‘This court committed the rule that 
tion 77-2601, supra, makes valid the contract depository bank 
indemnify the deposit such funds are specified said 

Bliss Mason, 121 Neb. 484, 237 581, 582, was held that 
said section 77-2601, Comp. St. 1929, authorized state bank pledge 
its assets indemnify sureties depository bond given such 
bank secure deposit county funds. 
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Bliss Pathfinder Irrigation District, 122 Neb. 203, 240 
291, 293, was held that bank had authority pledge its assets 
secure deposit from irrigation district which, while public cor- 
poration, was not municipality and therefore did not come within the 
terms said act. The court that case also examined the state statute 
and found that outside section 77-2601 there was other statute au- 
thorizing such pledge. The court held: ‘‘It clear that the legislature 
intended deny, and has denied, state banks the right pledge 
their assets secure deposits, except those instances where expressly 
authorized do.’’ 

This statement would seem conflict with that made Bliss 
Mason, supra: ‘‘That state bank, designated depository, may, 
the absence statute prohibiting it, pledge its assets secure the 
deposit public funds.’’ 

The statement the Mason Case was not necessary decision 
that case, but merely dictum. The statement the Pathfinder 
Case not entirely accurate, the legislature has not denied such right 
pledge assets. 

State banks this state have only such powers are given them 
statute. These powers, however, may either express implied, 
and the latter class limited those powers which are reasonably 
necessary carry out those the former class. express authority 
pledge assets secure deposits city the second class found 
the banking statute. Officers municipality are limited the 
control and expenditure public funds and are sometimes prohibited 
from entering into certain contracts statute. 

think fair statement the rule would that banks are only 
authorized pledge collateral assets for the security deposits when 
authorized law, and that section 77-2601 authorized banks 
pledge assets for the security deposits city the second 
contract, and that such contract binding both parties, the ab- 
sence any statute prohibiting the same either party. 

argued that the contract void under section 8-140, Comp. St. 
1929, which makes felony for any officer employee state 
bank, directly indirectly, give any consideration value render 
any service for, the request of, depositor any other person 
inducement, addition the legal interest, for making retaining 
deposit the bank, for any depositor accept any such induce- 
ment. This section was cited the Pathfinder Case, but not appli- 
the case bar. 

this case the city treasurer was bound deposit the money 
the bank, Comp. St. 1929, also requires the bank make 
application depository and thus the deposit subject contract. 
secured deposit and therefore said section would have applica- 
tion this case. 
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Section 77-2601, above quoted, provides that all contracts for the 
security payment any such moneys funds shall held 
good and lawful contracts, binding all parties thereto. The 
contract between the appellant this case and the city Aurora was 
that the bank would pledge certain assets order secure the deposit 
from the city. This was carried out good faith upon both sides, and 
under the rule Nebraska, receiver takes charge banking affairs 
where the bank left them, and cannot generally open closed transactions 
which would conclude the bank solvent. The receiver insolvent 
bank takes and holds the assets liens, rights and liabilities they 
existed the time his appointment. 

this case the bank has had the benefit the deposit and the re- 
ceiver not now entitled avoid the contract executed the bank 
while solvent, which the assets the bank were pledged secure the 
deposits the city. There statute prohibiting, either directly 
implication, such pledge assets, and under section 77-2601 the 
contract the bank indemnify the deposit such funds the 
pledge its assets made valid, and before the receiver entitled 
the recovery such pledge must repay the city the amount its 
deposit. The judgment the lower court therefore 
Affirmed. 


BANK STOCKHOLDER TRANSFERRING STOCK 
RELIEVED FROM STATUTORY LIABILITY 


Mitchell Banking Corporation Montana, Supreme Court Mon- 
tana, Pac. Rep. (2d) 978 


The owner stock bank, who, good faith, makes gift 
the stock his son, new stock certificate being subsequently 
issued the son’s name, will not subject the stockholders’ 
statutory liability the failure the bank. 


Action Grace Mitchell and others against the Banking Corpora- 
tion Montana, Rudolph Horsky, deceased, and others. From judg- 
ment dismissing the action defendant last named, plaintiffs appeal, 
and defendant last named having died after the appeal was taken, 
Annie Horsky, his administratrix with will annexed, was substituted 
defendant his stead. Affirmed. 

See, also, (2d) 155, 175. 

Pew, Helena, for appellants. 

Edward Horsky, Helena, for respondent. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1352. 
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CALLAWAY, J.—This appeal the plaintiffs from that 
part the decree this cause which dismissed the action the de- 
fendant Rudolph Horsky. the appeal was taken, Dr. Horsky 
died, and Annie Horsky, administratrix his estate with the will 
annexed, was substituted his stead. 

The plaintiffs, behalf themselves and all other similarly 
situated, brought this action recover from the stockholders the 
Banking Corporation Montana, whom Dr. Horsky was one, the 
amount their liability stockholders. 

Prior the Christmas holidays 1921, Dr. Horsky was the owner 
eight certificates, representing 105 shares the corporation. During 
that holiday period, and between the 25th and days December, 
‘‘endorsed blank, and assigned, transferred and physically de- 
the certificates Brooke Horsky, his son, gift, 
out notice knowledge the insolvency the corporation.’’ Before 
December Brooke Horsky the presence his father delivered 
the certificates the president the corporation, and requested that 
officer transfer the stock upon the books and issue new certificate 
therefor. ‘‘It was the usual course business for the corporation 
accept surrendered certificates and later issue new certificates lieu 
June 16, 1922, the corporation issued Brooke 
Horsky one certificate for 523 shares, which represented the 105 shares 
which had received from his father; until then the stock stood the 
name Dr. Horsky the books the corporation. the meantime, 
and February 28, 1922, resolution was passed special meeting 
stockholders, called for that purpose, which the stockholders 
sought reduce the capital stock the corporation from $500,000 
$250,000. was upon the theory that the capital stock had been reduced 
one-half that the corporation issued certificate certifying that Brooke 
Horsky was the owner instead 105 shares. Upon the 
ords the corporation Dr. Horsky appears having voted proxy 
the meeting held February 28, 1922, well meeting held Janu- 
ary 14, 1922, which also had reference the reduction the capital 
stock. The court found, however, that ‘‘he was not present person 
and had knowledge the fact that was recorded stock- 
holder gave proxy for said meetings.’’ Counsel for plaintiffs does 
not contend that there was not sufficient evidence sustain the court’s 
findings, which are referred this statement facts. The court 
found that Dr. Horsky was not the owner the shares from and after 
December 31, 1921, but that Brooke Horsky was. appears that there 
was upon the back each the surrendered certificates printed form 
transfer and assignment, together with power attorney sufficient 
effect transfer the stock. 

Pursuant the decision this court Mitchell Banking Cor- 
poration, Mont. 581, 273 1055, the attempted reduction the 
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capital stock was held invalid, and thus the liability the stockholders 
was determined $500,000 instead $250,000. Upon the theory 
that Dr. Horsky was the owner record 105 shares stock Feb- 
ruary 28, 1922, and but 524 shares were issued Brooke Horsky 
June 16, 1922, plaintiffs sought hold Dr. Horsky the liability 
resented the other shares. Plaintiffs’ position thus stated 
their the extent the stock actually issued Brooke Horsky 
concede that the liability upon that stock passed with the 
But Rudolph Horsky, did intend convey all his stock Brooke 
Horsky Christmas time 1921, was required have that transfer 
effected accordance with the statute and the by-law and failing 
took the hazard the invalidity the reduction stock when 
allowed the transfer only 524 support this argument 
our attention called section 6047, Revised Codes 1921, now see- 
tion chapter the Laws 1927, which provides that ‘‘every 
bank shall keep its offices, place accessible the stockholders, de- 
positors, and creditors thereof, and for their use, book containing list 
stockholders such corporation, and the number shares stock 
held each,’’ and paragraph the by-laws the corporation, 
which purports make transfer upon the books essential valid 
assignment. 

Upon the facts presented, Dr. Horsky was not the owner the stock 
after made the gift his son. The transfer the stock the donor 
the donee December, 1921, the bona fides which not ques- 
tioned, coupled with the immediate delivery the certificates the 
donee the president the corporation with instructions transfer 
the same upon the books and issue new was instantly 
effective transfer the bank records. The conduct donor and 
donee was that careful, prudent business men. They that was 
required either preliminary such transfer. Nothing remained 
done except for some officer the bank make the necessary formal 
entries its books (Whitney Butler, 118 655, Ct. 61, 
Ed. 266), and the like clerical act issuing the new certificate. 

Whitney Butler, supra, the court, speaking through Mr. Justice 
Harlan, said that within reasonable construction the statute, and 
for all the objects intended accomplished the provision im- 
posing liability upon shareholders for the debts national banks, the 
responsibility the shareholder must held have ceased upon the 
surrender the stock certificate bank and the delivery its presi- 
dent power attorney sufficient effect, and intended effect, 
transfer the stock, the books the association, the purchaser. 

And Earle Carson, 188 42, Ct. 254, Ed. 373, 
the court held effect that the presumption liability for assess- 
ment shares stock insolvent bank, arising from the presence 
person’s name the stock register, rebutted evidence that 
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bona fide sale the stock has been made, and that the vendor has per- 
formed every duty which the law imposed order secure the trans- 
fer the registry the bank. State Ware, Okl. 130, 198 839, 
127, with note containing many 

The judgment affirmed. 


FAILURE BANK HOLDING LIBERTY BONDS 
FOR SAFE-KEEPING 


Holsinger Commercial State Bank Rosedale, Supreme Court 
Kansas, Pac. Rep. (2d) 451 


Where bank receives Liberty bonds for safe-keeping, wrong- 
fully pledges them for loan and then fails, the owners the bonds 
will entitled preference payment over other depositors and 
the bank. 

The plaintiffs this case deposited their bonds with the de- 
fendant bank, each plaintiff receiving receipt which recited that 
the bonds were returnable ‘‘on the surrender this receipt properly 
The defendant bank contended that they were entitled 
general claim only and demanded jury trial. The court held 
that was not case for jury trial. There was dispute that 
the plaintiffs were the owners the bonds, that they were delivered 
the bank for safe-keeping and that the bank failed return the 
bonds. There was question fact for the jury decide. The 
only question was one law whether the plaintiffs’ claims were 
general preferred. 


Syllabus the Court 

owner left United States bonds with bank for safe-keeping, 
returned him upon the surrender certificate acknowledging 
receipt the same, and the bank pledged the bonds correspondent 
bank, after which the bank became insolvent and its assets passed into 
the hands receiver, and action was brought the owner the 
bonds have them adjudged trust fund which had passed into 
the hands the receiver and thereby augmented the assets received 
him. The action deemed suit equity and there was error 
refusing demand for jury trial. 

the claim made the owner the bonds described 
syllabus held that the evidence the ease sufficient show 
that the proceeds the bonds misappropriated were adequately 
traced the funds the hands the receiver, that they augmented 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §381. 
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the assets received him, and that the owner the bonds was entitled 
follow the trust fund and have adjudged preferred claim. 
Other errors assigned are not sustained. 


Action Ida Holsinger and others against the Commercial State 
Bank Rosedale and others. From judgment favor the plain- 
tiffs, the defendants appeal. Affirmed. 
Brady and Snyder, both Kansas City, for appellants. 
Arthur Mellott and Hugh Brownfield, both Kansas City, 
for appellees. 


JOHNSTON, this action plaintiffs are seeking trace 
funds arising from Liberty bonds which had been placed the Com- 
mercial State Bank for safe-keeping where the bank later became in- 
solvent and its assets had passed into the hands receiver. The 
purpose the action have the court adjudge that the funds are 
entitled preference. While the State Bank was solvent and going 
concern, several parties deposited their Liberty bonds with for safe- 
keeping. September 11, 1930, the Commercial Bank being insolvent 
was taken over the state banking department, and conformity 
with the law was placed the hands Charles Johnson, general 
receiver, and Williamson, assistant general receiver. When the 
bonds were deposited with the bank, the following receipt certificate 
was given the owners the 


Kan., March 1921. 

Certifies that Ida Holsinger has deposited this bank 
Two Thousand (par value) 4th Liberty Loan 
Coupon Bonds, returnable him his order this bank sur- 
render this certificate properly endorsed. Interest payable hereon 
lieu the interest such bonds, according the terms and tenor 


such bonds. 


These bonds, appears, were pledged collateral the bank with- 
out the knowledge consent the owners and were thus misappro- 
priated and transferred the Home Trust Company Kansas City, 
Mo. Three plaintiffs, owners the bonds, joined together single 
action with the consent all parties avoid multiplicity suits, 
and the evidence said equally applicable each claim the 
several plaintiffs. Upon trial the court found that the proceeds 

‘the wrongful sale the bonds came into the hands the receiver and 
augmented the funds obtained him from the assets the Commercial 
State Bank. The court held that the plaintiffs had sufficiently traced 
and identified the funds, and are entitled have them paid preferred 

claims. The defendants appeal and contend that there were errors 

the findings and judgment. 
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There was dispute fact but what the bonds were deposited 
with the Commercial State Bank, and that they had been misappro- 
priated and transferred collateral its correspondent, the Home 
Trust Company. The right plaintiffs general claim against the 
receiver was fact conceded, but defendant argues that plaintiffs were 
not entitled treated preferred 

The first assignment that there was error denying defendants’ 
claim for jury trial. contended that the action involved the re- 
covery money and damages for breach the contract for safe- 
keeping bonds, and that was entitled jury trial. The primary 
purpose the action was establish the trust relation between the 
parties the deposit for safe-keeping and enforce trust against 
proceeds the wrongful transfer the bonds. There was dispute 
ownership the bonds, dispute the receipt the bonds 
the bank for safe-keeping, and question that the bank had failed 
deliver the bonds the owners. Plaintiffs were seeking establish 
the fact that the bonds constituted trust fund which had passed into 
the hands the receiver and that was identified and traced 
entitle the plaintiffs have the deposit taken out the class general 
claims and have adjudged preferred claim. manifestly 
suit for equitable relief and party not entitled matter 
right jury suit equity. The money asked was mere incident 
the granting the equitable relief, and there was error re- 
fusing the demand for jury trial. 

next contended that the evidence insufficient prove plain- 
tiffs’ cause action and that there was error overruling defendants’ 
demurrer plaintiffs’ evidence filed the close plaintiffs’ testimony. 
unnecessary discuss matters not controversy between the 
parties. the trial when the right plaintiffs was raised, counsel 
for defendant stated: ‘‘We are not contesting the fact, and ad- 
mitted, Mr. Mellott says, that these plaintiffs had deposited certain 
bonds with the Commercial State Bank Rosedale. The receipts show 
admitted that, these plaintiffs are entitled general 
claim against the receiver and against the bank for the amount shown 
the receipts; see there only one issue, and that 
whether not they are entitled preference.’’ Nothing con- 
troversy therefore except the matter preference. The ownership 
the bonds remained plaintiffs before and after the misappropriation 
the same. disclosed that the bank clipped the coupons from the 
bonds and placed the proceeds the same the accounts the several 
owners, but the certificates showed that the bonds deposited were 
returned ‘‘on surrender the certificates properly 

The principles applied special deposits where preference 
claimed against funds which passed into the hands the receiver 
are briefly stated Chetopa State Bank State Bank, 114 
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Kan. 463, 218 1000, 1001, follows: ‘‘Before claim can allowed 
preferred claim against receiver insolvent bank, neces- 
sary establish, first, that the claim question trust fund, and, 
second, that the fund question, some form, became part the 
assets the bank which came into the hands the 

These requisites were fulfilled, think, the plaintiffs. The fact 
that the bank cut the coupons from the bonds and placed the amount 
the same the credit the owner did not change the bailment and 
obligation which was that the bank should safely keep and return the 
bonds. Bloomheart Foster, Bank Commissioner, 114 Kan. 786, 221 
279. 

The general doctrine relation preference was stated Secrest 
Ladd, Receiver, 122 Kan. 23, 209 824, case which has some fea- 
tures the present action. was there said: Was the special deposit 
made the plaintiff the bank trust fund, and, has the trust 
character, can followed and payment required out the assets 
the bank preference and before distribution general creditors? 
There can doubt the fiduciary relation between the plaintiff and 
the bank. The fund was placed the bank applied specified 
purpose for the benefit plaintiff. was not into general 
account and had none the characteristics general deposit. was 
intrusted the bank applied payment the shares capital 
stock when the same was authorized and issued. The beneficial 
ownership the fund remained the plaintiff and the misapplication 
the bank did not change its trust character. the 
trust fund can identified may followed through every mutation 
and subjected the trust.’’ 

The evidence showed that Liberty bonds were taken over the 
Commercial State Bank and pledged the correspondent bank, the 
Home Trust Company. entry was made upon the blotter, but when 
the banking department and its receiver took over the the 
failed bank, the records showed that $3,000 Liberty bonds cus- 
tomers were credited and they listed these bonds among the liabilities 
the bank which included the plaintiffs’ bonds the amount $2,300. 
the books the company containing record the transactions 
there was some confusion, but upon reconciliation statement, ap- 
peared that taking note certain discounts there were $4,714.37 held 
asset the failed bank. showing was made that there was 
fluctuation the status the accounts reason discounts and re- 
discounts, but when the receiver made adjustment with the Home 
Trust Company, there was balance the assets the Commercial 
Bank, and that the receiver had obtained $3,650.65, and included this 
amount was the $2,300 represented the proceeds the plaintiffs’ 
bonds. These proceeds evidently went into the hands the receiver, 
and although there was balancing accounts, was reasonably clear 
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that the proceeds the bonds passed the receiver and augmented 
the assets the Commercial State Bank, which came into the hands 
the receiver. 

Under the rules stated, think the plaintiffs traced the money 
into the hands the receiver, and think are entitled the pref- 
erence which the district court awarded. Nelson Paxton, Receiver, 
Kan. 394, 214 784; People’s State Bank Burlington State 
Bank, 128 Kan. 274, 277 39. 

Some objections are made rulings the admission evidence, 
but upon examination them found that they are not grounds for 
The judgment affirmed. 


PAYEE ASSIGNING NOTE LIABLE 
INDORSER 


Fay Witte, Court Appeals New York, 186 Rep. 678 


indorsement reading ‘‘I hereby assign all right and in- 
terest this note Richard Fay and signed the in- 
dorser unqualified indorsement. the maker does not pay 
the indorser will liable the holder provided the note duly 
presented for payment and proper notice dishonor given 
the indorser. order make his indorsement qualified and 
avoid liability the indorser must use the words ‘‘without 
words similar import. 


Action Richard Fay against Harry Witte. From judgment 
the Appellate Division reversing matter law order the 
County Court denying the defendant’s motion dismiss the complaint, 
and granting the motion (236 App. Div. 567, 260 683), plain- 
tiff appeals. Judgment Appellate Division reversed and that 
County Court affirmed. 

Werner Pigors, Albany, for appellant. 

Vanderbilt Straub, Albany, for 


CRANE, J.—The following promissory note was executed and 
livered the date mentioned: 
New York, Jan. 13th, 1931. 
Ist, after date promise pay the order 
Harry Witte, Two Thousand Five Hundred Dollars, ($2,500.00) 
the Central Bank Albany, New York, with interest. 


received. 
Witte, Ine. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §94. 
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the 14th day February, 1931, which was long before maturity, 
the said payee, Harry Witte, for good and valuable 
indorsed the note the following manner: 


hereby assign all right and interest this note Richard 
Fay full, 


Fay became the holder upon delivery and brings this action against 
Witte unqualified indorser, the note having been protested for 
non-payment, and due notice thereof having been given the defend- 
ant, indorser. The Appellate Division, divided court, has held 
that Witte, the assignment the note, had rendered himself 
indorser without recourse. was, therefore, not liable un- 
qualified indorser. The reason assigned for this conclusion the 
opinion the Appellate Division was that indorsement implies two 
things: One, transfer the note; second, promise pay maker 
fails so. Witte, said, having assigned the note trans- 
ferring title, impliedly excluded the second condition implication— 
the promise pay upon default. can find justification the 
Negotiable Instruments Law (Consol. Laws, 38) for implied quali- 
fied indorsement. Either the words, ‘‘without must used, 
other words similar import. The exclusion liability must 
expressed appropriate words, and not implied from the transaction. 
person placing his signature upon instrument otherwise than 
maker, drawer acceptor deemed indorser, unless clearly 
indicates appripriate words his intention bound some other 
(Negotiable Instruments Law, 113.) 

The placing this assignment and his name upon the note con- 
stituted Witte indorser unless the words indicate different inten- 
tion. The signing the back the note has different effect than 
would such signing under the same words separate paper not at- 
tached the note. This would not indorsement all. would 
mere assignment transferring title. the writing the back 
the instrument itself which constitutes the indorsement with the effect 
given the Negotiable Instruments Law. ‘‘Where signature 
placed upon the instrument that not clear what capacity the 
person making the same intended sign, deemed in- 
(Negotiable Instruments Law, 36, subd. 6.) The payee’s 
name being upon the back the note, presumed un- 
qualified indorser, unless there are words which express different in- 
tention. The Negotiable Instruments Law, 68, reads: qualified 
indorsement constitutes the indorser mere assignor the title the 
instrument. may made adding the indorser’s signature the 
words ‘without recourse’ any words similar import. Such in- 
dorsement does not impair the negotiable character the 


985 


THE BANKING LAW JOURNAL 


find words this indorsement which state expressly that the 
payee indorser assigns transfers the note, but not held 
liable over case default. have clear expression assign- 
ment and transfer. This what the words used mean. The note and 
title the note were passed Richard Fay, the plaintiff. However, 
find nothing else. The words, ‘‘without recourse,’’ are not used, 
nor any other words ‘‘similar may imply the use 
the words ‘‘assign,’’ did the Appellate Division, that the payee 
considered himself longer liable, but implication not permitted 
the statute. The denial recourse prior indorser must found 
the express words, ‘‘without recourse,’’ words similar import. 
This indorsement contains such words. Witte, the defendant, be- 
came unqualified indorser liable such upon nonpayment and notice 
protest. This the law stated most the authorities, text- 
books, and treatises. Daniel Negotiable Instruments (Vol. 
states the law follows: ‘‘Does the writing over isgnature express 
assignment which the law imports from the signature per exclude 
and negative the idea conditional liability which the law also imports 
such assignment were not expressed full? think not. 
from the fact that payee assigns bill negotiable note indorse- 
ment his name the back that the law implies his liability 
indorser. His relation the instrument creates the implication, and 
the circumstance that sets forth the relation express terms does 
not change it, for the maxim applies, Expressio eorum que insunt 
nihil operatur. Did the payee intend merely pass the title should 
use the words ‘without recourse’ some phrase equal import. His 
liability implied without words expressly creating it. negatived, 
words should used the implication.’’ See, also, Bigelow 
Bills, Notes and Checks (3d Ed.) 256, pp. 184, 185; The Written 
Aspect Indorsement, Yale Law Journal, 151. 
like holding has been made the following cases: Farnsworth 
Burdick, Kan. 749, 147 863; Copeland Burk, Okl. 219, 
158 1162, 1917A, 1165; Jones County Trust Savings 
Bank Kurt, 192 Iowa, 965, 182 409; Markey Corey, 108 
Mich. 184, 493, 117, Am. St. Rep. 698; Adams 
Blethen, Me. 19, Am. Rep. 547; Davidson Powell, 114 
575, 601; Maine Trust Banking Co. Butler, Minn. 506, 
435, 890; Behrens Kirkgard (Tex. Civ. App.) 143 698. 
There are authorities the other way: Hailey Falconer, Ala. 
Ellsworth Varney, Ill. App. 94; Marion National Bank Harden, 
Kearsley, Cal. App. 431, 172P. 404, but are the opinion that 
the law have here expressed it. 
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The judgment the Appellate Division should reversed and that 
the County Court affirmed, with costs this court and the Ap- 


pellate Division. 


Judgment accordingly. 


DEPOSIT MONEY PURCHASE SECURI- 
TIES—RIGHTS DEPOSITOR 
FAILURE BANK 


Kershaw Kimble, United States Circuit Court Appeals, Fed. 
Rep. (2d) 553 


One who deposits money generally, whether checking sav- 
ings account, whether interest bearing otherwise, will not pre- 
ferred over other depositors the failure the bank. But one 
who entrusts money bank held intact, leaves with 
bank for purpose under circumstances that negative 
intent that title shall pass the bank, will entitled pref- 
erence. 

this case the plaintiff sent checks bank with letter in- 
structing the bank place them ‘‘to the 
savings account) and purchase certain bonds and charge the 
amount against the account. Before the bonds were purchased the 
bank failed and the defendant was appointed receiver. was held 
that the plaintiff was not entitled have her claim paid ahead 
those other depositors but was entitled only share with them 
such dividends might declared. 


Bill Pearl Kimble against Kershaw, receiver the Com- 


mercial National Bank Independence, Kan., and another. Decree 
for plaintiff, and defendants appeal. Reversed with directions. 


Chester Stevens, Independence, Kan., for appellants. 
Stanford, Independence, Kan., for appellee. 


J.—For many years the appellee had interest- 


bearing savings deposit with the Commercial National Bank 
Independence, Kan. Her balance March 13, 1930, the day the bank 
failed, was $16,355.64. Claiming that $15,000 that balance—$10,000 
deposited February 6th and $5,000 February 26th—were special 
deposits, appellee brought this bill equity seeking preference over 
other depositors that extent. The trial court granted the relief 
prayed for against the receiver and against the Security National Bank 


similar decisions see Banking Law Journal Digest (Fourth 


Edition) §142. 
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The law governing the controversy has long been settled this 
jurisdiction. money deposited generally bank, whether 
checking savings account, whether interest bearing otherwise, the 
relation debtor and creditor arises, and one such depositor will not 
preferred over another; but moneys are entrusted bank 
held intact, are left with the bank for purpose under cir- 
cumstances that negative intent that title the money passes the 
bank, the bank trustee agent the case may be. Northern 
Sugar Corporation Thompson (C. (2d) 829. such 
event, equity will impress trust the moneys, and will decree that 
they returned the owner they can traced the receiver 
within the rules concisely and clearly stated the late Judge Cotteral 
Blumenfeld Union Nat. Bank 10) (2d) 455. Such 
wealth controlling authority cited that opinion that little more 
need said the law. Later cases may found Judge Wilbur’s 

Neither her pleading nor her proof does appellee bring herself 
within the class entitled preference over her fellow depositors. 
Laying one side the descriptive epithet ‘‘special’’ with which the 
pleader adorns the narrative, the bill recites the appellee’s practice 
sending moneys ‘‘to said bank for deposit her savings account 
used said bank purchasing for her certain designated stocks 
other that said bank, receipt said money, placed same 
plaintiff’s credit her said savings account and upon doing would 
then purchase for plaintiff said stocks securities designated plain- 
tiff and upon purchasing same would and did charge said savings ac- 
count with the money used purchasing deposit for said 
alleged that the sums sought recovered trust fund were 
sent the bank and deposited her savings account pending the pur- 
chase the securities, which had not been accomplished when the bank 
failed. Appellee testified that for many years she had maintained the 
savings account and from time time would instruct the bank pur- 
chase securities for her. ‘‘I instructed them what bonds wanted 
buy, and when they were bought they would send them regis- 
tered mail after they had charged the amount account.’’ 
the sums controversy, she testified that after talking with officers 
the bank, she decided buy some Roth Faurot bonds when they were 
issued. She sent $10,000 the bank with letter, concededly genuine, 
which she 

please find check for $5,000.00 which would like have 
have placed the credit account and then you have that 
amount bonds such discussed the last December would like 
have them, charging account and mailing the bonds 


She mailed the $5,000 the bank with the following letter in- 
structions, over her admitted signature: 
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please find check for $5,000.00 which would like have 
placed credit. want you keep order for 100 shares 


Prairie Oil Gas open and charge account when the order 


The moneys were deposited her savings account directed, or- 
dinary deposit slips written therefor, and duplicates—at least the 
$10,000 slip—mailed appellee with statement that the funds had 
been deposited her savings account. The bank was closed before the 
bonds were ready for delivery appellee cancelled her order Prairie 
stock and instructed the president the bank ‘‘to keep the money 
until informed him what stock 

These are the undisputed facts, testified appellee and dis- 
closed letters which she admits having written. true she pro- 
duced the trial what purported carbon copies two other 
letters which she testified she wrote the same day the genuine letters; 
the originals these other letters could not found, and the bank’s 
officers had recollection having received them. Confronted with 
the letters bearing her signature above set out, she said she sent two 
letters with each remittance, keeping carbons the ones received 
the bank, but keeping carbons the ones that are lost. Her explanation 
the unusual circumstance two separate letters with each two 
remittances has least the merit not analyze closely, 
for the genuine letters are conceded have accompanied the remit- 
tances, and even other letters were the same envelopes, the bank had 
right follow the explicit instructions, which were accord with 
practice extending over the years, contained the letters concerning 
which there dispute; did so, and notified her thereof. 

should require neither argument nor authority demonstrate 
that when appellee sent moneys with written instructions deposit 
her account until future date, the relation debtor and creditor arose 
when the deposit was made. One who deposits savings account 
becomes creditor the bank. These moneys were de- 
posited that account her written instructions. That ends the case, 
and the question whether the funds can traced the receiver does 
not arise. 

any lurking doubt existed under the earlier decisions, was re- 
solved against appellee the Supreme Court the United States 
Blakey Brinson, 286 254, Ct. 516, Ed. 1089, 
1288, the facts which are strikingly similar those herein 
recited. There, here, the depositor had interest-bearing savings 
with bank that later failed. There, here, the depositor 
arranged with officer the bank purchase specified securities for 
the depositor. There, here, was necessary increase his balance 
the savings account for the purpose. There, here, money was sent 
the bank deposited the savings account, then used for 
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the purchase the securities. Unlike our case, the bank there advised 
that the securities had been acquired and charge made the account 
for the purchase price; and therein the Brinson than 
appellee’s. The depositor there was denied the here. 
While the entire opinion bears directly upon the bar, two, para-, 
graphs the opinion Mr. Justice are quote. 
them: 

relationship established between the and 
his savings account was, from its inception, that debtor and creditor, 
and the credit balance $1,961.31 respondent’s account October 
represented the amount the bank’s indebtedness him. 

would have been equally competent for respondent have pro- 
vided for the purchase the bonds either the creation trust 
funds the hands the bank, used for that purpose, es- 
tablishing with credit debited with the cost the bonds when 
purchased. But only the former was the method adopted could re- 
spondent upon the bank’s insolvency and failure purchase the bonds, 
recover the fund its proceeds, traceable, preference general 
Blakey Brinson, 286 254, 260, 261, Ct. 516, 


The decree reversed with instructions dismiss the bill with costs. 
Reversed. 


DEPOSIT CHECK FOR SPECIFIC 


Kelley Joplin State Bank, Springfield Court Appeals, Mo., 
Rep. (2d) 171 


One who deposits checks bank for the express purpose 
meeting outstanding check will entitled preference 
payment upon the failure the bank. 


Proceeding Kelley and wife, who filed claim for prefer- 
ence with the Special Deputy Finance Commissioner charge the 
Joplin State Bank. The claim, having been disallowed preferred 
claim, was filed the circuit court, and, from judgment allowing 
preferred claim, the Joplin State Bank, Harrison, Commis- 
sioner, appeals. Affirmed. 

Foulke Foulke, Joplin, for appellant. 

Frank Birkhead, Carthage, for respondents. 


SMITH, J.—This claim for preference filed March 18, 1932, 
Kelley and Mrs. Kelley with Freeman, special deputy 


finance commissioner charge the property and business the 
similar see Banking Law Journal Digest (Fourth 


Edition) §145. 
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defunct Joplin State Bank. The claim was approved common 
claim July 22, 1932, and due course said claim was filed the 
for the purpose having such court determine the ques- 
tion priority. 

‘The was tried Division No. said court, and 
the 19th December, 1932, judgment was entered said court allow- 
ing said ¢laim the sum $1,435.50, preferred claim. The commis- 
sioner has eppealed from the judgment the circuit court. 

Stated briefily, the uncontroverted facts shown the record are 
that Mr. and Mrs. Kelley Joplin owned home that was mort- 
gaged for $2,000, the note and deed trust being held Houk, 
who had acquired the loan from the Joplin State Bank, now defunct. 
December, 1931, the Kelleys began considering paying off $1,400 
the loan. They had some stock the Greene County Building Loan 
Association, and considered cashing out the stock and applying the 
mortgage. Having this mind, Mr. Kelley went the bank and dis- 
cussed the matter with the cashier, John Jones, who advised Kelley 
that would advisable; that was sure Mr. Houk would accept the 
money any time. After talking the matter over thoroughly with 
Jones, the cashier, and acting upon his counsel and advice, Mr. and Mrs. 
Kelley cashed the building and loan stock. December 29, 1931, Mr. 
Kelley took the draft from the building and loan association for 
$1,328.20, and another check for $100 the bank, deposited same, and 
the same time, and the presence John Jones, and carry out 
the agreed purpose, Mr. Kelley drew check payable Houk for 
$1,435.50, being $1,400 apply the mortgage principal and $35.50 
interest. Jones, the cashier, promised deliver this check Mr. Houk, 
who was customer of, and who frequenty came into, the bank, and see 
that was credited the mortgage note. Kelley testified that was 
fully understood between the and Kelley that the was 
made for the purpose taking this check, and that $1,435.50 
was used solely pay this check and for other purpose. Jones 
and the bank failed and refused carry out this agreement, and did 
not deliver the check Mr. Houk, but held the ‘bank until the bank 
closed its doors and was turned over the commissioner finance 
January 16, 1932. the latter date some one the bank wrote the 
false signature Mr. Houk the back the check, credited the check 

Houk’s account, and charged against the Kelley account. The 
Kelleys did not know that the bank had failed carry out the agree- 
ment, and did not know that Mr. Houk had not received the money 
until after the bank closed its doors. Mr. Houk was the bank numer- 
ous times between December 29, 1931, and January 16, 1932, and talked 
with Jones, but nothing was said him about this transaction 
Cashier Jones any one else connected with the bank. 

There but little controversy over the facts. The defendant con- 
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tends that the proof not sufficient warrant the judgment the 
trial court, and expresses its assignment error the following words: 
assigns only one error, namely that the lower court erred 
finding that the claimants were entitled have their claim allowed 
preferred claim, because under the law and the evidence, the 
ants were not entitled priority over the common the 


The plaintiffs contend that they are entitled have their claim al- 


lowed preference upon the following three grounds, which quote 
from their brief: 


That the deposit made the respondents the Joplin 
State Bank December 29, 1931, was special deposit and the trans- 
action that day between the respondents and said bank was 
special character. 

The bank held the sum $1,435.50 (the amount check, 
Exhibit trustee reason the bank’s failure and refusal 
deliver said check Houk and pay the same promptly after 
was delivered the bank respondents. The failure and refusal 
the bank deliver the check Mr. Houk sufficient time for Mr. 
Houk obtain the money thereon amounted wrongful refusal 
pay the check and such bank thereby became trustee for the respondents 
for the amount the check. 

The bank, being hopelessly and irretrievably insolvent 
the time the acceptance the deposits December 29, 1932, com- 


mitted fraud the respondents and failing and refusing pay 
the check the bank became thereby trustee maleficio the amount 


may take that the facts regarding this deposit stated 
Kelley, heretofore referred our statement, are true, since 
these facts were not controverted the least John Jones, the cashier, 
any one else, and the record shows that Jones testified length the 
ease. All his testimony was confined the question the solvency 
insolvency the bank. 

The only question for determine then whether not such 
uncontroverted testimony sufficient under the first two contentions 
made plaintiff warrant the trial court its judgment. 

The trial court, our opinion, properly held that was the in- 
tention the plaintiffs and the understanding the cashier the 
bank, which must held the understanding the bank, that the 
money was accepted the bank for the purpose being paid 
Mr. Houk. Greenfield Clarence Savings Bank (Mo. App.) 
(2d) 708, 709; Central Coal Coke Co. State Bank Bevier, 
226 Mo. App. 594, (2d) 188, 190; Ozark Fruit Growers’ Ass’n 
Bank Aurora (Mo. App.) (2d) 430. 

There would question all about this case, the plaintiffs 
had taken the cash and delivered the cashier accepted him 
and delivered Houk. the bank had failed before the cash 
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was delivered and the cash was with the funds the bank the time 
its closing, and passed into the hands the liquidating officer, 
one would seriously contend, under the recent rulings our courts, 
that the person who left the money there would not entitled 
preference. are unable see the difference that kind case 
and this one. the specific understanding was that this exact 
amount money was Mr. Houk. the suggestion the 
was deposited, and the check covering the amount was written 
and given the cashier delivered Mr. Houk. The bank re- 
ceived this money for purpose, not general deposit, and 
held for that purpose until the bank closed. further evidence that 
received the money the date after the bank closed, eighteen days 
after was received the bank attempted place the money the credit 
Mr. Houk. think makes difference that the money was de- 
posited for specific purpose. the case Central Coal Coke Co. 
State Bank Bevier, supra, page 190 (2d), 226 Mo. 
App. 594, find this language very much point here: 


evidence shows the account was opened 1924, and, under 
specific directions the depositor, was intended pay roll 
account; was recognized the bank and the bank was paid small 
amount for handling it; and that checks were made charged against 
except for pay roll purposes. Defendant’s testimony shows the ac- 
count was carried the general ledger but this means decisive 
the character the account, and may regarded mere item 
bookkeeping which could not change the relation the parties thereto- 
fore established course dealing and understanding between them. 
the court said Evans French, 222 Mo. App. 990, (2d) 
655, 656: ‘Relationships are created the conduct agreement 
both parties, and not the voluntary act one party without the 
knowledge consent the other.’ 

Ellington Cantley (Mo. App.) 300 529, 531, 
said: ‘If the facts and circumstances surrounding the making 
deposit show such deposit special, the bank receiving deposit 
could not change its character wrongfully placing the credit 
the depositor his general checking account.’ 


the question the insolvency the bank, the same evidence, 
agreement the parties, was used this case that was used the case 
Catron Harrison, and Elliott Harrison (Mo. App.) 
(2d) 173. have set that testimony out length opinion 
handed down this term, the Catron Case, with authorities 
cited us; holding the trial court was warranted holding the 
bank was insolvent the time receiving the deposit. refer the 
reader the opinion the Catron Case for this information. 

Our conclusion that the evidence offered this case and the law 
pertaining such cases fully warranted the trial court finding that 
the plaintiffs were entitled preference this case. 

The judgment affirmed. 


( 


BUSINESS LAW SECTION 


Digest Recent Business Decisions 


Corporations 


Directors Voting Salaries Them- 
selves Officers 


Neff Twentieth Century Silk Corp., 
Supreme Court Pennsylvania, 167 
Atl. Rep. 578 


The fact that all the directors 
resolution increasing their salaries 
officers the corporation will 
not invalidate the transaction where 
found the court that, from 
the time the adoption the 
resolution, the salaries paid the 
officers constituted reasonable com- 
pensation for the services rendered 
them. 

The facts this case appear 
the court’s opinion which follows: 


The bill charges unlawful conspiracy 
the directors, who are also officers, 
the Twentieth Century Silk Corpora- 
tion pay exorbitant salaries them- 
selves, officers, the detriment 
plaintiff, minority stockholder. 

The resolution was 
adopted January, appre- 
ciate that action, its relation 
case and the findings the 
learned chancellor, word history 
necessary. record shows that 
the corporation was formed four 
men (three them, defendants) 
1920, three them each owning one- 
fifth the capital stock, 
fourth, named Nathanson, owning two- 
fifths. These four men participated 
the operation their plant, which was 
“throwing” processing raw silk 
commission. Until 
caused his dismissal 1931, Nathan- 
son was general manager. The com- 
pany’s plant, which Bethlehem 


this state, equipped with some 300 
machines, employing over 200 persons. 
The company began with capital 
$38,000, divided into 380 shares. All 
its work has been done for one silk 
owner, George Pfingst, Incorpor- 
ated, and, generally speaking, its busi- 
ness has increased from year year. 
1923, for example, the total com- 
missions paid the company the 
Pfingst Company amounted $111,- 
869.20, while 1931, the total was 
The net profits have 
varied; 1932 they were $3,745.39, 
and 1931 $2,720.20. some years 
losses were sustained. The book value 
its assets December 31, 1931, was 
$190,186.57. 

There evidence that early 1931, 
before plaintiff became stockholder, 
Nathanson was found dishonest 
connection with the work the com- 
pany, and, following that discovery, 
his holdings passing George 
Pfingst, Incorporated, and the other 
half plaintiff, Neff, who Nathan- 
son’s brother-in-law. The evidence 
shows that the time Nathan- 
son’s default, the four owners the 
capital stock, all employed the com- 
pany, apparently looked upon each 
other somewhat informally partners, 
interested the company’s success 
the ratio their shareholdings. One 
them testified, “All the owners, all 
five [four] the partners received 
$20.00 week. You were not part- 
ners? Well, the corporation.” Dur- 
ing that period each received weekly 
check, marked “salary”; the three own- 
ing one-fifth the stock each received 
$20, Nathanson, who held two-fifths, 
and did more work than any one 
the others, receiving $40. There 
evidence that they considered those 
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and that, from time time, when the 
books showed profit and cash was 
available, additional payments salary 
were made the same proportions. 
dealing with these payments, plaintiff 
contends that they were declarations 
dividends. Defendants contend that 
they were salaries for services rendered 
the corporation; that dividends 
were ever declared; and that all sur- 
plus earnings were put into plant and 
appear the assets shown the bal- 
ance sheet. Informality during that 
period, the payment salaries 
the four persons who then held all the 
stock, not material the disposition 
this appeal. this subject the 
chancellor made the following finding 
fact: “8. The company had for some 
years been paying the officers the 
company certain salaries and from time 
time had been paying additional 
sums each said officers who were 
the sole stockholders. These payments 
were made salaries checks marked 
‘Salary’ and were entered the books 
salaries.” 


Plaintiff testified that was ad- 
vised this method payment before 
became holder one-fifth the 
stock and that was told another 
stockholder that would also receive 
such salary, even though did 
work. this subject, the chancellor 
found: “9. Neff, the plaintiff from 
July, 1931, December 31, 1931, re- 
ceived $1270. checks marked ‘Salary’ 
and entered the books salary. 
Plaintiff knew that these payments 
were entered salaries and accepted 
them such although spent time 
the mill nor did render any serv- 
ice whatever the company.” 

After the Pfingst Company and the 
plaintiff became the holders the 
shares formerly held Nathanson, 
other changes stock ownership took 
place and are shown the record. 
There evidence that 1931 the of- 
ficers were advised counsel aban- 
don the method paying salaries re- 
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ferred to, and conform corporate 
practice such matters. Accordingly, 
January, 1932, the five members 
the board, defendants, adopted reso- 
lution that until further action, the 
following salaries should 
“Louis Schwartz, president $75.00 per 
week, Jay Jacobs, first vice-presi- 
dent, $37.50 per week, George 
Pfingst, second vice-president $37.50 
per week, Alex Karol, secretary and 
assistant manager mill $95.00 per 
week, Gabriel Karol, treasurer and gen- 
eral manager mill 
week.” Those officers are all the di- 
rectors; three them, Schwartz and 
the two Karols, have been the enter- 
prise from its incorporation. The 
chancellor has set out 
rendered each and from that and 
other evidence, concluded: “16. The 
salaries paid the officers this cor- 
poration since January 16, 1932, ac- 
cordance with the resolution the 
board directors, are fair and reason- 
able compensation for 
rendered said See Hodder 
Hogg, 230 Pa. 156; Russell 
Henry Patterson Co., 232 Pa. 
S.) 199. 


Pledgee Stock Entitled 
Dividends 


Mandel North Hudson Inv. Co., 
Court Errors and Appeals New 
Jersey, 168 Atl. Rep. 432. 

The pledgee corporate stock 
entitled receive the dividends 
the stock unless the time the 
pledge made, that right ex- 
This so, even though the stock 
not transferred the name 
the pledgee the books the 
corporation. 

The rules applying situation 
this kind are expressed follows 
the court: 


The right receive dividends 
the pledgee during the period the 
pledge. Cf. Thompson Corpora- 
tions (3d Ed.) vol. 5324. 

The rule the same the case 
the right dividends between trans- 
ferrer and transferee. Thus pledgee 
protected the same fashion 
transferee stock, and the dividends 
declared during the life the pledge 
belong him, This the rule even 
though his interest pledgee does not 
appear the books the corporation. 
Gemmell Davis, Md. 546, 
1032, Am. St. Rep. 412; Farquhar 
Canada-Atlantic Co., 212 Mass. 
278, 1036; Hill Newicha- 
wanick Co., 593. Indeed the 
pledgee entitled dividends 
against the corporation declaring them, 
even though the corporation have lien 
which accrued after the stock had been 
pledged. The pledgee entitled 
receive dividends stock pledged un- 
less such right expressly reserved 
the pledgor the time the pledge 
was made. Some cases have gone 
far hold that the pledger re- 
ceives dividends after has pledged 
his stock will liable account 
pledgee for dividends received 
until the debt for which the stock was 
pledged has been satisfied. Gaty 
Holliday, Mo. App. 118. The want 
transfer the books the cor- 
poration issuing the stock immaterial. 
When the property pledged the gen- 
eral understanding perforce must 
the increase the property pledged 


Taxation Income Derived from 
Sale Accessories 
Commonwealth Philadelphia Electric 
Co., Supreme Court Pennsylvania, 
168 Atl. Rep. 318 

Under the statutes Pennsyl- 
vania, the gross receipts elec- 
tric light company derived from the 
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Electric Light Companies 
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with and this applies dividends 
that accrue stock when held 
pledge and entitles the pledgee 
receive them and apply them the 
amount due from the pledgor. The 
rule thus laid down L., 
268: between the pledgor 
and pledgee stock, the dividends de- 
during the continuance the 
pledge belong the pledgee, and this 
true although the pledgee has failed 
procure registration the books 
the corporation. The pledgee not 
only has right, but duty bound, 
collect dividends the stcok, and 
apply them the debt for which the 
stock pledged, hold them 
trustee for the pledgor. The dividends 
follow the stock into the hands the 
person who the legal holder the 
stock. While the general property 
the stock remains the pledgor, the 
pledgee has such title therein 
would authorize and require him 
collect the dividends.” See also, 
822, Union Trust Co. 
Hasseltine, 200 Mass. 414, 
777, Ann. Cas. 

The general rule is, and there 
authority cited the contrary, that 
pledgee may collect the dividends due 
corporate stock against the 
pledgor. See cases cited Amer. 
Eng. Enc. Law (2d Ed.) 895, 
896; also Cent. Dig. Corporations, 
569; Decennial Digests, Corpora- 
tions, 123; and Cent. Dig. Pledges, 
129. 


sale lamps, sockets, motors, and 
other accessories, are subject 
taxation; and the taxation the 
gross receipts electric light 
company from the sale current 
other utility companies for resale 
does not constitute double taxation, 
even though the utility companies 
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likewise pay tax their gross 
receipts. 


The opinion this case reads 
follows: 


The questions raised are these: (1) 
Are receipts electric light com- 
pany derived from the sale lamps, 
wire, sockets, subject the gross 
receipts tax imposed the Act 
April 25, 1929, 662 (72 
2181), which provides: 
electric light company engaged 
electric light and 
eight mills upon the dollar upon the 
gross receipts said corporation 
receive from electric light and 
receipts rental motors, 
sweepers, cleaners other machines 
devices subject the tax? (3) Are 
receipts from labor charges connec- 
tion with jobbing work, connec- 
tion with installations for service sub- 
ject the tax? (4) Does taxing gross 
receipts from sale current other 
utilities within the state for resale and 
taxing the receipts from such resale 
constitute double taxation? 

The court below each instance 
held appellant liable for the tax. 

the first three questions, 
think this conclusion 
words are given their ordinary 
meaning. electric light com- 
pany shall pay tax eight mills 
upon the gross receipts received from 
electric light and power business” says 
the act. Nothing could 
Com. Brush Electric Light Co., 
204 Pa. 249, 1096, decided 
that electric light company must 
pay the mills gross receipts tax 
upon its receipts from any and every 
source. There the controlling words 
the act were “from business 
electric light here they 
are, “from electric light business.” 
Where the difference? All that has 
happened that the word “business” 
has been transposed. 
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Appellant (electric light company) 
says effect that the Legislature must 
have meant change the object 
the tax—total business electric light 
companies—covered the Act 
June 1889, 420, which 
construed the Brush 
changed the phraseology the act 
1929. did not change the lan- 
guage; only transposed it. This 
was done very possibly make the 
law more certain its effect. hold 
appellant urges should, that the 
from the sale current produce 
light and power, would required 
give strained meaning language 
which plain. We, therefore, 
conclude that the court below was cor- 
rect holding that receipts derived 
appellant from the sale lamps, 
wire, sockets, etc., from 
motors, sweepers, cleaners, and 
other machines and devices, and from 
labor charges connection with job- 
bing work and with installations for 
service, are subject the tax. 


This brings the last question: 
Whether amounts double taxation 
tax the gross receipts appellant 
from the sale electric current 
other public service companies within 
the state where they turn resell the 
current and pay gross receipts taxes 
thereon. the start may proper 
note the thought that appellant 
not being doubly taxed. pays only 
one tax. What other corporations may 
pay does not concern it, even though 
they affiliated with it. They are 
separate corporate entities. The situa- 
tion here not comparable with that 
Com. Fall Brook Coal Co., 156 
488, 1071, cited appel- 
lant, where held that where rail- 
road company has paid tax upon 
its capital stock its shares are not 
liable further capital stock taxes 
the hands their holders. 

Recognizing the rule that the pre- 
sumption against double taxation 
and that that presumption will prevail 
unless the intent impose shown 


Cc 
4 


THE BANKING LAW JOURNAL 997 


express words, think this not 
case double taxation. Appellant 
argues that the electric current 
taxed; but such not the fact, what 
ceipts come into the hands every 
electric company. appellant’s posi- 
tion should sustained, could have 
the anomalous situation that since all 
appellant’s electric current was sold 
other electric companies for resale 
and since the other electric companies 
would pay tax their gross re- 
ceipts, appellant would not obliged 
pay any gross receipts tax. 
can imagine greater lack uni- 
formity taxation than this would 
bring about. 

The learned president judge the 


court below, after reviewing all 
the authorities, concluded that the tax 
privilege tax and not tax upon prop- 
erty and hence the rule double 
taxation does not apply. think 
this conclusion can reached from 
review the authorities ably analyzed 
that opinion, but the view 
take the case not necessary 
put our determination upon that 
principle alone. Our opinion that 
the taxing gross receipts appel- 
lant from the sale current other 
utilities within the state for resale 
them and taxing the receipts 
the other utilities from such resale 
does not constitute double taxation 
appellant. 


Mercantile Agencies 


Agency Not Liable Subscriber 


Beauman Bradstreet Co., New York 
Supreme Court, Appellate Division, 
265 New York Supp. 169 

mercantile agency, furnishing 
credit information subscriber 
concerning certain person, does 
not render itself liable the sub- 
scriber because does not examine 
the public records ascertain 
whether there are any unsatisfied 
judgments against 
where the agency makes repre- 
sentation that search for judg- 
ments has been made that there 
are judgments. 

The facts involved this case are 
set forth the following para- 
graphs the court’s opinion: 


The subscriber asked the defendant’s 
Chicago office concerning the credit 
Atheras. The customer had Sep- 
tember 17, 1931, written 
scriber letter seeking business. The 


defendant’s Chicago office forwarded 
the inquiry New York. The de- 
fendant’s records show that Atheras 
had been investigated them over 
period eighteen years. appeared 
that Atheras had developed small 
importing business having 
1913 from $10,000 $20,000 
business with capital $125,000 
$200,000 1931. During this 
entire period, received first-grade 
credit rating. The record showed 
that paid his bills promptly and 
that the defendant had received 
unfavorable information any de- 
scription. September 24, 1931, 
one the defendant’s investigators 
called Atheras. was found 
the same business quarters. The in- 
vestigator was told that the business 
was good condition and that al- 
though judgment had been entered 
against him, was disputed con- 
tract matter and had been satisfied. 
Atheras then promised send up- 
to-date financial statement soon 
possible. The defendant thereupon 
sent report September 25, 
1931, which summarized their New 
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York records. Plaintiff received the 
report September 30, 1931, and 
sold some goods Atheras the 
basis 45-day trade acceptance 
the amount $1,516.79. 

The investigator from the defend- 
ant’s New York office continued 
call Atheras’ place business 
get the financial statement. This 
statement was definitely refused 
November 1931. Defendant became 
suspicious, and November 4th 
voluntarily and without extra charge 
sent report plaintiff warning 
plaintiff against extending credit 
Atheras. November 18, the 
defendant found that certain judg- 
ments, which had hitherto known 
nothing, were outstanding New 
York county against Atheras. 
November 18th, further report was 
voluntarily sent defendant plain- 
tiff stating that goods should not 
shipped except for cash. 
however, had shipped goods 
the first report and had been paid 
only $400 account. There 
balance $1,154.04 which was not 
collected due Atheras’ financial 
irresponsibility. Plaintiff 
deavors hold the defendant liable 
for this amount. 

The contract between the parties 
contains stipulation that the defend- 
ant “shall not liable for any loss 
injury caused the neglect 
other act said company any 
its officers, agents employees 
procuring, collecting and communicat- 
ing said information.” The clause 
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the contract has been construed 
mean that “the defendant cannot 
held liable for the consequences 
miniformation, unless grossly 
negligent acquiring communicat- 
ing that its conduct effect amounts 
fraud.” Xiques Bradstreet 
48, affirmed 141 605, 
740. 

The question whether was 
grossly negligent for the defendant 
not have its investigator examine 
the judgments against 
standing New York county. The 
defendant has never made the practice 
examining official records for judg- 
ments. The contract duty in- 
vestigate and furnish information 
record its offices obtained within 
given period concerning the respon- 
sibility, character, reputation, and 
credit mercantile person doing 
business within the specified territory. 
guaranty that judgments against 
company shall looked up. The 
report furnished showed clearly the 
nature the investigation that had 
been made and what sort infor- 
mation defendant’s opinion was 
based. There was representation 
that search for judgments had been 
made that there were judgments. 
believe that the plaintiff’s assignor 
received everything for which bar- 
gained with defendant company, and 
that not only was gross negligence 
proved but that negligence any 
kind was shown this record. 


Sales 


Drums Used Shipment Oil 
Not Become Property Buyer 
Ramsey Deepwater Oil Refineries, 
United States Circuit Court 
Appeals, Fed. Rep. (2d) 931 

Where oil shipped drums 
and the contract silent the 


subject, the drums not pass 
the buyer but remain the property 
the seller. The plaintiff this 
case sold 300,000 gallons oil 
the defendant. The contract orig- 
inally called for delivery tank cars 
barrels carload lots. While 


delivery was being made, the defend- 
ant wired the plaintiff ship 
quantity the oil drums. 

When later requested surrender 
the drums the plaintiff, the de- 
fendant refused and 
brought this action recover pos- 
session them. 

holding that the plaintiff was 
entitled the drums, the court 
said: 

Each party claims that the contract 
justified his position and contention: 
Appellant (defendant), that the drums 
became his propery; appellee (plain- 
tiff), that title the drums did not 
pass the buyer, but remainded its 
property. The clause the contract 
involved is: 

understood that all the 
foregoing prices are cars 
First Party’s plant Houston, Texas, 
shipments made tank car lots 

The prices named the contract 
paid the buyer are solely 
for the oil per gallon rate. There 
that discloses intention the part 
the seller dispose anything 
but the oil. The proof shows that 
the drums were usable over and over 
again for such shipments and had 
substantial value their own. The 
witnesses were not agreement 
the price value such drums, 
except new ones. The parties relied 
their telegrams when appellant 
(defendant) made its first order for 
shipment drums. also pleaded 
common custom and usage the 
effect that when oil sold and deliv- 
ered drums, nothing 
about the drums, title the drums 
passes the purchaser. Appellant 
its defense undertook sustain 
that trade usages and common custom, 
and introduced witnesses familiar with 
the business who testified that effect, 
but the question propounded appel- 
lant’s counsel attempting estab- 
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lish that usage confined the inquiry 
did not submit the witnesses the 
phrase quoted supra from the contract. 
Appellee’s witnesses 
that subject, also experienced the 
oil business, were given substance 
the terms the contract that sub- 
ject, and were then asked whether 
under contract providing this 
one does, that shipments were 
made tank car lots barrels, 
there was usage custom which 
title the drums would pass the 
buyer. They answered the nega- 
tive. More than one them said 
that would unreasonable and 
unfair seller that should deliver 
oil tanks drums the same 
price and the buyer retain his 
property the drums, where the drums 
had substantial value and 
themselves, and that there was 
usage and custom sustaining such 
claim the buyer. 


There was testimony that where 
shipments are usable steel drums, 
the buyer retain the drums, 
the oil invoiced price high 
enough cover the drum, and that 
under the clause supra from the con- 
tract the prices quoted the contract 
the selling prices would taken 
the trade the base price, and 
shipments should made drums 
therein provided might done, the 
buyer would not get the drum where 
paid only the base price for the 
the subject usage and custom, when 
cross-examined defendant’s counsel, 
said one ever adopted the practice 
shipping oil drums and tank 
cars the same price, the buyer 
was retain the drums, that 
would put the seller out business. 
may doubted whether the testi- 
mony for either side established 
general usage and custom covering the 
situation this case view the 
provisions the contract, but seems 
plain that the buyer’s contention 
unfair and unjust. The contract did 
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not specify which the parties had 
the right designate whether ship- 
ments were made tank cars 
drums. Had all the oil been 
shipped tank cars and the contract 
price paid there would have been full 
performance. Appellant concedes 
had right retain the tank cars. 
Why then should held that the 
buyer had the right demand that 
shipments drums and thus obtain 
from the seller title the drums 
addition the oil sold him? The 
unjust and unfair claim the buyer 
cannot accepted within the inten- 
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Ry. Co. (C. A.) 121 609, 611, 
the court said: 

“Where the language agree- 
ment contradictory, obscure, am- 
biguous, where its meaning doubt- 
ful, that the contract fairly 
susceptible two constructions, one 
which makes fair, customary, and 
such prudent men would naturally 
execute, while the other makes in- 
equitable, unusual, such 
able men would not likely enter 
into, the interpretation which makes 
rational and probable agreement 
must preferred that which makes 


unusual, unfair, improbable 
contract.” 


tion the parties the contract. 
Pressed Steel Car Co. Eastern 
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